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Accessing the U.S. Capital Markets:
Selected Legal and Practical Considerations for Foreign Companies
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INTRODUCTION

Foreign business enterprises have historically
looked to the U.S. capital markets as an important
source of financing. Although the global financial
marketplace has been significantly impacted by recent
financial uncertainty and will undoubtedly continue to
evolve in unforeseen ways, the U.S. market is likely to
remain one of the most robust and deepest markets in
the world. While local and alternative international
markets have continued to develop over the past
several years, non-U.S. companies continue to seek
access to the U.S. markets through new securities
offerings, both public and private, as well as through
stock exchange listings and American depositary receipt
programs.

The laws and regulations governing capital raising
and public companies in the United States are complex.
This guide is intended to give non-U.S. companies a
general overview of some of the more significant legal
and practical considerations related to offerings and
listings of securities in the United States.

Financing arrangements that do not involve the
offering or sale of securities, such as bank credit
facilities, are not covered in this guide. Although the
determination of what constitutes a “security” under
the U.S. securities laws sometimes requires close
analysis, the equity and debt instruments discussed in
this guide fall clearly within this definition.
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state regulation and prohibits state governments from
regulating any offerings of securities that will be listed
on a U.S. national securities exchange.

Investment Company Act of 1940
The Investment Company Act of 1940 (the

“Investment Company Act”) governs the offer and sale
of securities by, and the regulation of, investment
companies such as mutual funds, unit trusts and similar
types of issuers, as well as certain non-U.S. financial
institutions. However, the definition of what
constitutes an “investment company” under the
Investment Company Act is broad and includes any
company engaged primarily in the business of
investing, reinvesting or trading in securities, which
generally encompasses a company that has more than
45% of its assets invested in securities, or more than
45% of its income from securities investments. Foreign
private issuers might inadvertently fall under the
definition of an investment company in a number of
ways, such as if a large portion of the issuer’s assets are
minority ownership interests in other entities, or if the
issuer invests its offering proceeds in securities pending
its purchase of operating assets. However, there are
some exemptions and many foreign private issuers take
advantage of an exemption that allows an issuer, which
is otherwise an operating company, to invest the
majority of its assets in securities for a period of up to
one year. There are certain exemptions from the
definition of “investment company” but certain foreign
private issuers, including those with significant equity
investments in other entities, or who have raised or are
raising significant amounts of cash, may encounter

issues under this regulation in connection with a
securities offering in the United States.

Passive Foreign Investment Company Rules
An adverse tax regime applies to U.S. holders of

equity securities in so-called “passive foreign
investment companies,” or PFICs. PFIC status is largely a
function of how much gross income of the company is
passive or how much of the company’s assets produce
passive income, calculations that are often complex.
Non-U.S. companies offering equity securities in the
United States will inevitably face difficulties if they fall
within the definition of a PFIC, since PFIC shareholders
are subject to an increased tax rate on certain
distributions as well as on gains realized upon
dispositions. This becomes punitive to U.S. shareholders
and thus a strong disincentive for them to participate in
the offering. A foreign private issuer contemplating an
equity offering in the United States should therefore
consider whether it might qualify as a PFIC, as PFIC
status might become a roadblock to a successful
offering.

Financial Industry Regulatory Authority Rules
The Financial Industry Regulatory Authority

(“FINRA”) is a self-regulatory organization formed
through a merger of the enforcement branches of the
NYSE and the National Association of Securities Dealers,
or NASD. Its primary purpose is to protect investors and
maintain the integrity of the marketplace through
regulation of the activities of broker dealers. There are
specific FINRA rules that apply to the conduct of
underwriters and dealers in connection with registered
public offerings of securities.
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ACCESSING THE U.S. CAPITAL MARKETS

There are a number of ways a foreign private issuer
can access the U.S. capital markets. A foreign private
issuer may wish to raise fresh capital by offering new
debt or equity securities in the U.S. markets through a
registered public offering, or it may choose to privately
place its new securities through transactions that are
exempt from registration. A public offering is accessible
to a wider base of investors and allows the securities to
trade on a national securities exchange, but is subject to
more extensive and complex regulations. A private
offering is subject to less regulation and can usually be
completed faster and less expensively, but it does not
allow retail participation and there is a more limited
trading market.

Without raising new capital, a non-U.S. company
may wish to broaden its investor base by listing its

existing shares on a U.S. national securities exchange.
This is often accomplished through the establishment
of an American Depositary Receipt (“ADR”) program.
Listing existing securities on a national securities
exchange involves registering under the Exchange Act
and requires much of the same disclosures, and entails
similar consequences, as a registered public offering of
new securities. Another alternative for companies
whose equity securities are publicly traded in other
jurisdictions is to create a so-called “Level 1” ADR
program for their existing shares without listing on a
U.S. national securities exchange. The establishment of
a Level 1 ADR program can be accomplished without
much regulatory complexity and has become even
simpler under recent SEC rules.

Raise New Capital Create a U.S. Trading
Market

Exempt offering without
registration or listing

Registered offering without
listing of securities
(typically debt)

Raise Equity Capital
and Create a U.S.
Trading Market

Level 3 ADRs (registered
public offering with a

listing)

No Capital Raised
Level 1 ADRs

(no exchange listing, no
public offering)

Level 2 ADRs
(exchange listing,

registration, no public
offering)

SECURITIES ISSUED IN ACQUISITIONS

Foreign companies considering acquisitions of U.S. companies or of non-U.S. companies with significant U.S.
shareholders also have to consider the application of the U.S. securities laws to the extent the acquiring company
is using securities as part of the purchase price. An offer of sale of shares or other securities of the acquiring
company in an acquisition context to the shareholders of the target company is an offering that must either be
registered with the SEC or rely on an exemption from registration, much like in a capital-raising transaction.
There are special registration forms for registered “exchange offers,” but the general disclosure requirements for
the acquirer entity are substantially similar to those used in registration statements for a primary offering of
securities for cash. Some exchange offers can be done as private offerings or with the benefit of a safe-harbor
exemption from registration depending on the extent and nature of the U.S. resident ownership of the target
company’s securities. There are sometimes challenges to obtaining appropriate disclosure about the target
company to the extent the target company’s management does not support the acquisition proposal.
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There are a variety of substantive and procedural
issues that a non-U.S. company must consider when
accessing the U.S. capital markets through any of these
methods. Each method has distinct advantages and
disadvantages. Evaluating whether an offering of new
securities in the United States should be registered or
conducted as a private offering is one of the most
fundamental questions. Determining whether a listing
on a national securities exchange is appropriate for
outstanding equity securities or whether the
establishment of a non-listed ADR program is adequate
is equally important.

Although this guide principally focuses on equity
offerings, the requirements for debt offerings are

similar. Historically, there has been less need to list debt
securities on a national securities exchange since debt
trading generally occurs over the counter among
financial intermediaries and large institutional
investors. In addition, the U.S. market for debt securities
of foreign companies is largely institutional and thus
the advantage of registration is not as meaningful as in
the case of equity securities, except for well-known
seasoned issuers that are eligible for a “fast-track”
registration process known as automatic shelf
registration. Some special considerations applicable to
offerings of debt securities are discussed towards the
end of this guide.

REVERSE MERGERS

Some private companies located in foreign countries have accessed the U.S. capital markets by merging with an
existing U.S. public company. In these transactions, commonly referred to as “reverse mergers,” an existing public
“shell company” - a public reporting company with few or no operations - acquires a private operating company.
Typically, the shareholders of the private company exchange their shares for a large majority of the shares of the
public company, thus gaining a controlling interest in the surviving public shell company, and the private
company’s management takes over the board of directors and management. The assets and business operations
of the post-merger surviving public company are primarily, if not solely, those of the former private company.
Reverse mergers are often done to facilitate access to the U.S. capital markets, including the liquidity that comes
with having stock quoted on a market or listed on an exchange, and have been perceived to be a quicker and
cheaper method of “going public” than an initial public offering. Unlike an initial public offering, a reverse merger
does not raise any new capital for the company and shareholders may not receive any cash for their shares.
Although reverse mergers are generally structured to avoid the registration requirements under the Securities
Act, the SEC does require extensive disclosure about the operating company, either in a proxy statement or a
Form 8-K, substantially equivalent to the disclosure required in a registered initial public offering.

Some foreign companies that have accessed the U.S. markets through reverse mergers have been using small
auditing firms, some of which may not have the resources to meet their auditing obligations (particularly when
all or substantially all of the private company’s operations are in another country) and thus may not be in a
position to identify circumstances where these companies may not be complying with the relevant accounting
standards. There have been instances of fraud and other abuses involving reverse merger companies and the SEC
has issued an investor bulletin and has instituted enforcement proceedings against several reverse merger
companies. In addition, the NYSE and NASDAQ have both adopted stricter listing criteria for reverse merger
companies seeking to list on their exchanges, which would require a one-year “seasoning” period before a listing
would be permitted.



A C C E S S I N G T H E U . S . C A P I T A L M A R K E T S 9

TRANSACTION TEAM

Below is a brief overview of the parties typically
involved in the registration and offering process. In
underwritten private offerings exempt from SEC
registration, the parties are generally the same and
have similar responsibilities. If the issuer is only

registering and listing its outstanding equity securities,
the issuer generally works only with its local and U.S.
counsel and auditors and with the depository bank and
its counsel.

.

Party Responsibilities

Issuer The issuer is the core player in a securities offering and its management and employees are a
critical part of the team because they provide the underwriters, counsel and other participants
with all the necessary information about the company and its business. In an equity offering
where there are selling shareholders, the sellers are often involved in many of the key decisions
regarding the offering.

Underwriter The underwriting process and the marketing of the securities are the main responsibilities of the
investment bankers. They provide expertise in organizing the roadshow and pricing the
securities and will conduct a “due diligence” investigation to verify the accuracy and
completeness of the company’s disclosure.

Issuer’s Counsel A foreign private issuer will often have local counsel assist with local securities law issues and
U.S. counsel to advise it on U.S. securities law matters. U.S. counsel to the issuer will be primarily
responsible for drafting the registration statement and prospectus, or offering memorandum,
and both counsel will deliver legal opinions to the underwriters.

Underwriters’
Counsel

Counsel for the underwriters assist the underwriters in fulfilling their due diligence obligations.
Underwriters’ U.S. counsel also drafts the underwriting agreement and the indenture (in a debt
offering) while underwriters’ local counsel will assist in conducting local law due diligence and
assist in any local underwriting issues, and both counsel will deliver legal opinions to the
underwriters.

Accounting Firm Registered public accountants will audit the foreign private issuer’s financial statements,
conduct a limited review of statements for any interim periods and deliver a “comfort letter” to
the underwriters. In SEC-registered offerings, the accountants must be registered with the U.S.
Public Company Accounting Oversight Board (the “PCAOB”) and must consent to each filing with
the SEC. If more than one auditing firm is involved, obtaining the requisite consents and
“comfort letters” can be more challenging.

Trustee In connection with debt offerings, a trustee typically acts on behalf of bondholders as a
fiduciary. A trustee would also retain separate U.S., as well as local, counsel to represent it,
although sometimes the underwriters’ counsel can perform this role as well with the consent of
all concerned parties.

Depository Bank In connection with equity offerings where ADRs are established, a U.S. bank acts as depository
bank and typically retains its own U.S. counsel to prepare the deposit agreement and, if the
offering is registered, to file a Form F-6 registration statement for the ADRs with the SEC.

Other Experts Whether other experts are needed to support disclosure or provide other expert opinions will
depend upon the nature of the company’s business and the type of offering. Oil and gas
companies typically have reports on reserves and certain real estate offerings may have
independent property appraisals.




