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UPCOMING EVENTS

2009

DaATE EVENT LocaTion

3-4 November Training of Trainers Rome

6 November Conference Amsterdam

2010

Date EveEnT LocaTioN

11 February Conference Paris

24-25 February Conference and Training of Trainers Athen

3-4 March Training of Trainers London

19-20-21 April Conference and Training of Trainers Utrecht

23-24 Apnl Conference and Training of Trainers Prague

12 May Conference Madrid

13 May Training of Trainers Barcelona iﬁg’ﬂﬁ;c:z:

27-28 May Training of Trainers Paris ADR CENTER

3 June Conference and Training of Trainers Ljubljana

9-10 June Final Conference and Training of Trainers Bruxelles ey |
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Mediation Advocates Summit & Train-the-Trainers Course*
Rome, 3-4 November 2009

Tuesday, November 3, 2009

14.00-14.45

Welcome and Intro
o Presentation of “Lawyers in ADR” by Giuseppe De Palo and Chris Poole; Participants
Introduction

14.45-15.30

Mediation Advocacy “Live Theater”

15.30 - 16.00

Networking and Coffee Break

16.00-17.00
o Plenary Discussion Moderated by Jay Welsh

17.00 - 17.50: 1* teaching module

Barriers in Unassisted Legal Negotiations — Presenter: Giuseppe De Palo
o Facilitated Discussion

17.50 - 18.00

Q&A

20.00 - 22.00
Dinner at “Babette” Restaurant, Via Margutta 1-3 (Walking distance from the training center)

Wednesday, November 4, 2009

9.00 - 10.30: 2™ teaching module
ADR Client Counseling — Presenter: Angelo Anglani
o Facilitated Discussion
10.30-11.00
Coffee Break
11.00 - 12.30: 3™ teaching module
Drafting Mediation Clauses and Mediation Agreements (cross borders implications) — Presenter: Tim
Hardy
o Facilitated Discussion
12.30-13.00
Plenary discussion
13.00 - 14.15
Lunch Break
14.15 - 15.45: 4™ teaching module
Toolkit Mediation Advocacy Game - Presenter: Manon Schonewille
o Facilitated Discussion
15.45 -16.30
Closing Circle and Adjournment

*This initiative is organized under “Lawyers in ADR” project implemented by an international consortium led by JAMS International ADR Center - www.jamsadrcenter.com
Via del Babuino 114, 00187 Rome - ITALY - tel: (+39) 06 6992.5496 - fax: (+39) 06 6919.0408 - e-mail: civil-justice@jamsadrcenter.com



Country City Name Surname -~ lLawfirm/Organization E-mail address
1 France Paris Virginie A. Colaiuta Hughes Hubbard & Reed colaiuta@hugheshubbard.com
2 Germany Cologne David Buntenbroich DLA Piper david.buntenbroich@dlapiper.com
3 Germany Frankfurt Siegfried Etzkorn NORTHON ROSE siegfried.etzkorn@nortonrose.com
4 Germany Stoccarda  Christoph Strecker Judge c_strecker@T-Online.de
5 Greece Athens Eugenia (Jennie)  Giannakopoulou Law Offices of Jennie Giannakopoulou jennie@jg-greeklaw.gr
6 Poland Warsaw Sylwester Pieckowski Chadbourne & Parke LLP spieckowski@chadbourne.com
7 Portugal Lisbon Jorge Verissimo BFV veris@mail.telepac.pt
8 Slovakia Bratislava Martin Magal ALLEN OVERY martin.magal@allenovery.com
9 The Netherlands The Hague Paul De Jonge ECLA pdejonge@legalbenchmarket.com
10 The Netherlands The Hague Han Kooy Shell International B.V. han.kooy@shell.com
11 UK London Rupert Choat CMS CAMERON McKenna LLP rupert.choat@cms-cmck.com
12 UK London Antony Dutton NORTHON ROSE antony.dutton@nortonrose.com
13 UK London Tim Hardy CMS Cameron McKenna LLP tim.hardy@cms-cmck.com
14 UK London Felicity Minzlaff BAKER & McKENZIE LLP felicity. minzlaff@bakernet.com
15 ltaly Rome Angelo Anglani UGHI E Nunziante a.anglani@unlaw.it
16 ltaly Rome Francesco Benigni Freshfieds francesco.benigni@freshfields.com
17 ltaly Rome Guido Brocchieri Studio Professionale Associato a Baker & McKenzie guido.brocchieri@bakernet.com
18 ltaly Forli Cinzia Brunelli Cinzia Brunelli Notaio in Forli cbrunelli@libero.it
19 ltaly Milan Cecilia Buresti NORTHON ROSE cecilia.buresti@nortonrose.com
20 ltaly Rome Cecilia Carrara Legance Studio Associato ccarrara@legance.it
21 ltaly Rome Francesco De Biasi Cleary Gottlieb Steen & Hamilton LLP fdebiasi@cgsh.com
22 ltaly Milan Barbara Ferraris GIANNI, ORIGONI, GRIPPO & PARTNERS b.ferraris@gop.it
23 ltaly Rome Rachele Gabellini JAMS International ADR Center rgabellini@jamsadrcenter.com
24 |taly Rome Paola Ghezzi CMS Adonnino Ascoli & Cavasola Scamoni paola.ghezzi@cms-aacs.com
25 ltaly Milan llario Giangrossi Studio Legale Pedersoli e Associati i.giangrossi@pedersoli.it
26 Italy Naples Giorgio Grasso DLA Piper giorgio.grasso@dlapiper.com
27 ltaly Milan Albert Henke Clifford Chance albert.nenke@cliffordchance.com
28 ltaly Milan Tina Lombardi PAUL HASTINGS tinalombardi@paulhastings.com
29 ltaly Rome Alfredo Lucente BAKER & McKENZIE alfredo.lucente@bakernet.com
30 Italy Rome Laura Opilio CMS Adonnino Ascoli & Cavasola Scamoni laura.opilio@cms-aacs.com
31 ltaly Rome Marco Passalacqua BONELLI EREDE PAPPALARDO marco.passalacqua@beplex.com
32 ltaly Rome Paolo Quattrocchi NCTM paolo.quattrocchi@nctm.it
33 ltaly Milan Marina Santarelli PAVIA & ANSALDO marina.santarelli@pavia-ansaldo.it
34 ltaly Rome Luigi Vannutelli ICT Consultant luigi@vannutelli.net
35 Italy Rome Claudio Visco MACCHI di CELLERE GANGEMI c.visco@macchi-gangemi.com



Mediation in Civil and Commercial Matters in Italy: The Strong Legislative Push’

In June 2009, the Italian Senate approved an important reform of the civil process system
(Law 18/2009, No. 69),” which also contains rules regulating and promoting recourse to
mediation in civil and commercial disputes. These rules have been the subject of a
scrupulous debate within the Italian Parliament. Through them, the Italian Parliament wants
to abide by the rules of the European Directive on Mediation of 21% May 2008> (the “EU
Directive”). According the rules approved by the Italian Senate, the Italian government had
to adopt within 6 months (i.e. by January 2010) one or more decrees that will follow with
specific principles and rules. The first of these decrees approved by the Italian government
on 28 October 2009 was the decree to introduce mediation into the Italian legal system. In
Italy, mediation will finally play an important role in the settlement of future disputes
arising in all civil and commercial matters.

The decree applies to all disputes arising in civil and commercial issues (Art. 2).

Mediation and conciliation have two different meanings under the new law (Art. 1).
Mediation is the activity carried out by an impartial third party to assist two or more parties
to join an amicable settlement to their dispute; or to suggest a proposal that can settle the
controversy. Impartiality and neutrality are the main duties imposed to mediators by law
(Art. 14). Conciliation describes the positive outcome of the whole procedure, that’s to say
the settlement of the disputes after mediation.

The law addresses various aspects of mediation, including procedural rules (Articles 3 to
15); accreditation of mediation organizations (Articles 16 to 19); tax benefits and duty of
information (Articles 20 to 21).

Concerning procedural rules mediation is considered to be an informal way (articles 3 and
8) to settle disputes that will be regulated by the internal Mediation Rules adopted by each
private or public-sponsored mediation body, registered in the National Register.
Professionalism and efficiency are the two main requirements for mediation organizations
wanting to appear on the National Register. Separate sections of the Register will be
established for specialised mediation bodies having, for instance, specific skills in
international matters (Art. 16).

All Mediation Rules adopted by mediation organizations will guarantee the confidentiality
of the mediation procedure and the impartiality and capacity of mediators appointed by the
body to carry out a fast procedure (Art. 3).

The procedure must last no more than 4 months (Art. 6) and it is a compulsory step before
starting any controversy in the main areas of conflicts: banks, health liability, insurances,
finance, family agreements, co-ownership, leases, and libel, real estate rights, and

! Draft of 2 November 2009
? See in particular Article 60, Law No. 69 dated 18 June 2009 - http://www.parlamento.it/parlam/leggi/09069].htm
3 See Directive 2008/52/EC-http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1L:2008:08 1:0040:004 1 :EN:PDF




inheritances. This means that these kinds of disputes have to pass through the mediation
process before entering the door of a Court (Art.5).

Lawyers have the duty to inform the client about the possibility to use mediation to solve his
or her disputes while specifying all tax benefits of mediation procedure. The information
must be given by a written document signed by the client that can be joined to the writ of
summons. If the document is not joined, the judge informs the party about mediation.
(Art.7)

The judge may, in any case, suggest to the parties during the proceedings to solve the
dispute by the use of mediation.

An important aspect of mediation procedure is now regulated by law. Mediation
confidentiality*, is standardized, either during the process (Art. 9) or out of the mediation
procedure (Art. 10). All people working for the mediation body has the duty to keep secret
all information received or offered during the mediation process. The same principles apply
to information exchanged during private sessions (caucus), where the mediator cannot offer
the information to the other party, if she or he has not so agreed.

But the more important profile is the substantive protection finally recognized for mediation
confidentiality’. According to article 200 of the Code of Criminal Procedure, mediators
cannot be obliged to testify about information obtained during their work. To testify about
information obtained during a mediation will result in the mediator committing a crime.
Information and declarations exchanged during the mediation procedure cannot be used as a
proof during Court proceedings started to solve the same dispute.

Another crucial profile of mediation has also been regulated by the new law. What
previously was defined as the ‘weakest’ aspect of mediation - the enforcement of mediation
agreements® now is monitored under the new law. Till now, the agreements reached during
voluntary out-of-court mediation were considered private agreements that could not be
enforced directly. If they were enforced it was only through an action for breach of contract.
One exception was the mediated agreements in corporate and financial matters, usually
reached through the assistance of registered organizations, that were judicially enforceable.
Now, according to article 12 of the Decree this principle apply to all agreements in civil and
commercial matters resolved through the mediation process handled by mediation bodies
registered to the National Register.

After validation of the mediation agreement, by the president of the court where the
mediation organisation has its main office, the agreement then contains an enforcement
action empowering the parties to levy execution.

* S. CARMELLI, “Mediation confidentiality: the Italian legal landscape”, in Mediation Committee Newsletter April
2009, p. 27-28, where — face to the legislative gap - we already suggested to apply to mediators by analogy the
provisions on the professional secret under article 200 of the Code of Criminal Procedure.

¢ §. CARMELLI, “Enforcement of mediation agreements in Italy” in Mediation Committee Newsletter December 2007,
pagg.23-24,



If the parties do not reach an agreement, the mediator has to suggest a proposal for them,
which they are free to adhere or not to adhere in order to settle the dispute. This proposal
has to be sent by a written document to the parties and if they do not answer, their silence is
considered a refusal of the proposal (Art. 11), with negative consequences for the allocation
of process fees (Art.13). The winning party of a trial - who has not accepted the proposal of
the mediator - can be condemned by the judge to pay fees to the counterpart.

Contrary to legal proceedings, all mediation acts, documents and agreements enjoy tax
benefits (Art. 17).

Aware of lack of information and with the aim to promote the use of mediation, the Italian
Government will undertake advertising campaigns, especially via internet, on the mediation
process and on registered mediation bodies that only can handle the mediation procedure
under Italian Law.
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