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Client Alert
Reminder: New Form 8-K Requirements for Executive
Compensation Matters Take Effect November 7,2006

New SEC rules on Form 8-K disclosure of executive compensation matters, adopted by the SEC in
July 2006 as part of its overhaul of executive compensation disclosure rules generally, will become
effective for triggering events occurring on or after November 7, 2006.

The new rules, among other things, €liminate employment compensation arrangements from the scope
of Item 1.01 disclosure, expand Item 5.02 disclosure to cover entry into material compensatory
arrangements with the principal executive officer, the principal financia officer or a“named executive
officer,” and distinguish Regulation SK Item 601(b)(10)(iii) exhibit disclosure standards from Form
8-K requirements.

Effective November 7, 2006, new provisions of Item 5.02 of Form 8K will require the following:

under a new Item 5.02(e), for the principa executive officer, the principa financial officer and
each named executive officer, a brief description of any material new compensatory plan, contract
or arrangement, or material grant or award thereunder, or any material amendment to a materia
compensatory plan, contract or arrangement (or any material modification to a grant or award
thereunder), whether or not the event isin connection with an appointment or departure.
However, grants and awards or modifications thereto will not need to be disclosed if they are
materialy consistent with the terms of previously disclosed plans or arrangements and are
disclosed the next time the company is required to provide new disclosure under Regulation S-K
Item 402;

anew instruction to Item 5.02 clarifies that “named executive officers’ are the persons for whom
disclosure was required in the most recent filing with the SEC that required disclosure under
Regulation S-K Item 4.02(c);

disclosure of information regarding the departure of al named executive officers, in addition to the
officers currently specified in Item 5.02 (i.e., in addition to the principal executive officer,
president, principa financia officer, principal accounting officer, principal operating officer and
anyone performing similar functions);

a brief description of any material plan, contract or arrangement to which a new covered officer
(i.e., aprincipal executive officer, president, principa financia officer, principal accounting
officer, principal operating officer, or person performing similar functions) or new director isa
party or in which he or she participates that is entered into or materially amended in connection
with any of the triggering events specified in Item 5.02(c) or (d) (i.e., appointment of the new
covered officer or election of the new director except at a stockholder meeting convened for such
purpose) or any grant or award to such covered officer or director in connection with any such
event; and

disclosure of salary and bonus for the most recent fiscal year that was not available at the latest
practicable date in connection with a disclosure made under Regulation S-K Item 402. This
disclosure requires a new total compensation recalculation to reflect the new salary or bonus
information.
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Item 5.02 requires only a brief description of the specified matters and is not intended to require an
updating of al the Regulation S-K Item 402 disclosure.

In addition to the amendments to Items 1.01 and 5.02, General Instruction D of Form 8-K has been
revised to permit companies in most cases to omit the Item 1.01 heading so long as al of the
substantive disclosure required by Item 1.01 is included elsewhere in the Form 8-K.

The SEC aso extended to Item 5.02(€) disclosures on Form 8-K the current safe harbors regarding
Section 10(b) and Rule 10b-5 liability and Form S-3 digibility for failures to timely file reports
required by certain items of Form 8-K, including Item 1.01, if the company includes the relevant
information in its next following quarterly or annual report.

One of the SEC's stated reasons for adopting the new rulesis to limit current reporting by issuers of
entry into compensation arrangements with executive officers to those matters that are
“unquestionably or presumptively material.” Under the existing rules, issuers have been reporting the
entry into of these arrangements under Item 1.01 and, in accordance with the rules, have been relying
on Item 601(b)(10)(iii) of Regulation S K when determining whether such arrangements are
“material.” Item 601(b)(10)(iii) in effect requires, subject to certain exceptions, disclosure of (i) all
compensation arrangements with directors or named executive officers and (ii) al compensation
arrangements with other executive officers unless “immaterial in amount or significance.” Asthe SEC
noted in its adopting release, the incorporation of Item 601(b)(10)(iii) disclosure standards into Item
1.01 of Form 8K has significantly affected executive compensation disclosure practices and “resulted
in executive compensation disclosures that are much more frequent and accelerated than those
included in a company’s proxy statement.” Moreover, according to the SEC the requirements of Item
1.01 have led to “compensation disclosure of the types of matters that, in some cases, appear to have
fallen short of the ‘unquestionably or presumptively materia’ standard associated with the expanded
Form 8-K disclosure items.”

The SEC’s hope is that the changes outlined above, among other things, will restore a more balanced
approach to Form 8-K disclosure of executive compensation arrangements by limiting disclosure to
those matters the SEC believes are unquestionably or presumptively material.

November 1, 2006
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For Additional Information

This client aert can be found, together with other recent Chadbourne & Parke LLP client alerts, on
our website at www.chadbourne.com/publications. Our client alerts are for general informational
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purposes and should not be regarded as legal advice. If you have any questions regarding this alert,
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