
The doctrine of judicial estoppel, also known 
as estoppel against inconsistent positions, 
derives from the common sense premise 
that parties should be barred from taking 

directly contrary positions in different cases. 
The doctrine rests upon the principle that a 
litigant ‘should not be permitted…to lead a 
court to find a fact one way and then contend 
in another judicial proceeding that the same 
fact should be found otherwise.’1
A recent decision in GFI Securities LLC v. 

Tradition Asiel Securities Inc.2 by Justice Richard Lowe 
of the Commercial Division in New York County 
contains several separate examples of the application 
of judicial estoppel and provides fertile ground for 
analyzing the various nuances of this doctrine.

The Doctrine
Judicial estoppel is a common-law doctrine that 

precludes a party from inequitably adopting a position 
that is inconsistent with a position taken in either the 
same proceeding or a separate action.3 The party is 
estopped from assuming a contrary position, if he or she 
secured a judgment in his or her favor, “simply because 
his or her interests have changed.”4 “The doctrine is 
invoked to estop parties from adopting such contrary 
positions because the judicial system cannot tolerate 
this playing fast and loose with the courts.”5

Unlike equitable estoppel, which protects 
fairness in the relationship between the parties, 
judicial estoppel protects fairness in the relationship 
between a litigant and the judicial system.6 The 
doctrine seeks to preserve the sanctity of the oath 
by demanding truth and consistency in sworn 
positions.7 Furthermore, the doctrine seeks to 
preserve judicial integrity by avoiding the risk of 
inconsistent results in two proceedings.8

Although New York courts have articulated 
prerequisites for the application of the doctrine,9 
in practice it is an equitable doctrine that courts 
are willing to apply more liberally than these 
prerequisites would otherwise indicate. 

‘GFI Securities’
In GFI Securities, plaintiff GFI alleged that 

corporate raiding by two competing brokerage firms 
had caused some of its employees to resign and join 
the competitors in violation of restrictive covenants 
contained in their employment agreements. The 
defendants countered that the restrictive covenants 
had either expired or were otherwise unenforceable. 
While the underlying claims were arbitrable before 
the Financial Industry Regulatory Authority, GFI 
moved the court for a preliminary injunction in aid 
of arbitration. Specifically, GFI sought to enjoin 
the former employees from performing services 
for the competitors, from accepting business from 
GFI customers, from soliciting GFI employees and 
related relief. 

After the court analyzed the key elements of 
irreparable harm and probability of success on 
the merits, it went on to address the defendants’ 
assertion that GFI’s motion for a preliminary 
injunction enforcing the restrictive covenants 
was barred by the doctrine of judicial estoppel. 
The defendants asserted three prior episodes 
allegedly gave rise to judicial estoppel on two of 
GFI’s arguments in the GFI Securities case.

First, the defendants pointed out that GFI was a 
defendant to a litigation in 2004 in which GFI was 
alleged to have raided a competitor’s employees.10 
There, the employment agreement had quantified the 
amount by which the employer would be damaged 
if the employee terminated his employment. In 
opposing a motion for a preliminary injunction in 
that case, GFI asserted, and the court agreed, that 
there was no irreparable harm as the contract set 
forth an adequate remedy for money damages. 

In a 2007 case involving similar facts,11 GFI 
as defendant was again arguing in opposition to 
a motion for a preliminary injunction that the 
restrictive covenants that its new employees had 
with their former employer were not enforceable. 
The court again found there to be no irreparable 
harm because of a liquidated damages clause in the 

employment contracts. In the GFI Securities case, 
the GFI employment contracts contained similar 
clauses providing for liquidated damages in the 
event the noncompetes were violated. Yet, GFI 
argued that it had no adequate remedy at law. 

In that same earlier 2004 case, GFI had argued 
that the services of a junior inter-dealer broker were 
not unique or extraordinary and, thus, an injunction 
was not warranted. In denying the motion for a 
preliminary injunction against GFI in that case, 
the court adopted this reasoning. However, when 
it was seeking a preliminary injunction in the 
GFI Securities case, GFI argued that the departing 
employees’ relationship with GFI’s clients was 
special as the employees had considerable influence 
over where customers did business.

Based on these three prior instances, Justice 
Lowe found that GFI was judicially estopped from 
asserting contrary positions in the present case. 
The court concluded: 

The court notes that with alarming 
frequency, these competing parties are 
asserting alternative and contrary positions 
depending on which side of a particular suit 
they are on. Their interpretation of the 
relevant case law seems to depend, not on 
the individual facts of the matters, but rather 
whether, in each particular instance, they 
are the party seeking to prevent the alleged 
misconduct or whether they are defending 
against the misconduct. This type of self-
serving litigation unfortunately appears to 
have become routinely practiced.

Is a Judgment Required?
The GFI decision raises the issue of whether, for 

judicial estoppel to apply, the prior inconsistent 
position must have led to a judgment being entered 
in the prior case. Historically, the doctrine has 
been found applicable only where a prior judgment 
was obtained.12

In GFI Securities, the court found judicial estoppel 
not based on judgments obtained in the prior cases, 
but on determinations on motions for preliminary 
injunctions. In so doing, the court cited the First 
Department’s holding in D&L Holdings LLC v. RCG 
Goldman Co. LLC13 for the proposition that judicial 
estoppel can be applied to court determinations that 
were not denominated as judgments. 

In D&L, the First Department was faced 
with a claim of judicial estoppel based on a 
representation by plaintiff ’s counsel in a prior 
bankruptcy proceeding that the plaintiff would 

George Bundy Smith and Thomas J. Hall 
are litigation partners with Chadbourne & Parke. E-
mails: gsmith@chadbourne.com and thall@chadbourne.
com. Matthew Moody, Jason Park and 
Caroline Pignatelli, litigation associates with 
the firm, assisted with the preparation of this article.

   
SE

RV

ING THE BENCH
 

AND BAR SINCE 18
88

Commercial Division Update
By George Bundy Smith and Thomas J. Hall

Judicial Estoppel Use Freer as Policy Directives Change?

Volume 240—no. 37 thursday, august 21, 2008

Web address: http://www.nylj.com ©2008 ALM Properties, Inc.

Thomas J. Hall George Bundy Smith



have no further right to claim an interest in 
certain property after the expiration of a certain 
date. In determining that the doctrine did apply 
notwithstanding the fact that a judgment was not 
entered in the plaintiff ’s favor in that bankruptcy 
proceeding, the court noted that limiting its 
application to cases where a judgment was 
obtained would not advance the policy behind the 
doctrine “to prevent abuses of the judicial system 
by which a party obtains relief by maintaining one 
position, and later, in a different action, maintains 
a contrary position.”14 

As the doctrine has evolved, it may be more 
accurate to state that judicial estoppel applies 
where the party, based on a prior inconsistent 
position, prevailed in a final judicial determination, 
regardless of whether that determination is 
embodied in a judgment. However, even as 
reformulated, the GFI Securities court’s application 
of the doctrine based on earlier preliminary 
injunction determinations does not cleanly fit. 
Decisions on motions for preliminary injunctions 
are, by definition, not final determinations. 

Perhaps the GFI Securities approach can be 
rationalized based on the reality that restrictive 
covenant cases are largely won or lost at the 
preliminary injunction stage: if the motion is 
denied, the case is dropped and, if it is granted, 
the case is settled. In D&L Holdings, the First 
Department applied judicial estoppel to a 
bankruptcy court ruling, even though not embodied 
in a judgment, because the ruling constituted the 
full grant of the relief that D&L had sought from 
that court.15 This reasoning perhaps can be applied 
to a preliminary injunction determination in a 
restrictive covenant case.

Identities of the Parties
Another issue raised by the GFI decision is what 

relationship the parties in the current case must 
have to the earlier case in which the inconsistent 
position was taken. New York courts have repeatedly 
held that for the doctrine to apply, the parties to the 
current case must be the same, or in privity with, 
the parties to the earlier case.16 In GFI Securities, 
by contrast, the only common party was GFI itself; 
none of the defendants in the GFI Securities case 
were parties to the earlier cases.

Although the rule requiring mutuality of 
parties is also applied in the majority of other 
states, there are at least a handful of courts 
that have been willing to find that a party is 
judicially estopped from taking an inconsistent 
position even when the parties of the previous 
and current litigation are “legal strangers.”17 At 
least one court has done so under the principle 
of “quasi-estoppel” where the inconsistency is 
significant enough to make the present assertion 
unconscionable and where the first assertion was 
based on full knowledge of the facts.18

The court in GFI Securities did not address 
the fact that, aside from GFI, the parties from 
the current proceeding were “legal strangers” 
from those in the earlier proceedings. However, 
in applying judicial estoppel in such a liberal 
manner, the court may have feared that a rigid 
application of the doctrine would have interfered 
with the underlying principle of protection of 

the judicial process. Justice Lowe noted that the 
parties were attempting to argue inconsistent 
positions “with alarming frequency” and that 
“this type of self-serving litigation unfortunately 
appears to have become routinely practiced.” The 
court’s admonishment to the litigants appears to 
demonstrate a frustration with the parties’ repeated 
abuse of the judicial proceedings, which is exactly 
what judicial estoppel seeks to prevent. The use 
of judicial estoppel where there is no mutuality 
of the parties can be reconciled easily with the 
underlying policy because, as stated previously 
herein, the principle has nothing to do with the 
relationship of the parties to one another but the 
relationship of the litigants to the court.19

The Earlier Court
• And Reliance on the Inconsistent Position. 

A third issue raised by GFI Securities is the extent 
to which the prior court’s determination must 
have relied on the inconsistent statement. For 
judicial estoppel to apply, “the prior inconsistent 
position must have been adopted by the court in 
some manner.”20 In interpreting New York law, 
the Second Circuit has stated that by requiring 
“acceptance by the earlier tribunal of the litigant’s 
statements” the doctrine is limited “to situations 
where the risk of inconsistent results with its 
impact on judicial integrity is certain.”21

Although New York courts have not articulated 
the exact extent upon which the earlier position 
must have been relied, the language “in some 
manner” and the absence in the jurisprudence of 
any substantive discussion of a standard seems to 
indicate this is a fairly low threshold to meet. In GFI 
Securities, it seems fairly clear that GFI prevailed 
on the preliminary injunction motions in the prior 
cases on multiple grounds, including those that are 
inconsistent with the current positions that GFI 
has taken. This can be taken as an indication that 
courts are willing to apply the doctrine of judicial 
estoppel freely when policy directives indicate that 
it would be appropriate. 

Conclusion
As the holding in GFI Securities demonstrates, 

judicial estoppel is an equitable doctrine. The 
U.S. Supreme Court has gone so far as to say 
that it is a doctrine that can be “invoked by a 
court at its discretion.”22 As such, the common 
law rules for its application appear to bear some 
flexibility in their application.23 One judge in the 
Commercial Division recently demonstrated a 
willingness to apply judicial estoppel where the 
facts do not precisely conform with the articulated 
standard. Practitioners should thus always be aware 
of the possible application of the doctrine before 
advancing positions that are inconsistent with 

those the client took in an earlier case or earlier 
in the proceedings.
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