REVOLVING CREDITS AS FRAUDULENT
CONVEYANCES:
Is RUBIN v. MANUFACTURERS HANOVER TRUST
Company STILL GOoOD Law?
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This article analyzes a 1981 decision made by the U.S. Court of Appeals for the
Second Circuit, Rubin v. Manufacturers Hanover Trust Co., 7ts consequences
to lenders, and the considerations underlying a Florida Bankruptcy Courts
recent rejection of the doctrine, with the goal of articulating a roadmap for
lenders forced ro litigate claims for avoidance where conveyance dates may prove
dispositive.

‘ J : Jhen a company declares bankruptcy, the Bankruptcy Code per-
mits the trustee of the estate to avoid “transfers” made or “obliga-
tions” incurred by the debtor within two years of the petition date

if the elements of a fraudulent conveyance claim, such as the debtor’s insol-
vency at the time of the conveyance, are present.! Lenders to the bankrupt
institution are a frequent target of such proceedings.? Bringing an adversary
proceeding against a lender to avoid the transfer of payments made on a loan
or the obligation to repay the outstanding debt can bring a windfall to unse-
cured or later-priority creditors.

The outcome of these proceedings often turns on when the relevant con-
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veyance was made, because only conveyances made within the limitations
period and while the debtor was insolvent (or otherwise undercapitalized)?
are avoidable. But this timing issue is not always clear-cut. When the ob-
ligation in question is a term loan — a loan of a specific size with a fixed
repayment schedule — the borrowing and repayment dates are unlikely to
be controversial. When the obligation is a line of credit or other revolving
credit arrangement — where the debtor can access the credit line and make
repayments discretionarily — the issue becomes more complicated. In 1981,
the Second Circuit added to the confusion in this area by holding, in Rubin v.
Manufacturers Hanover Trust Co., that an obligation of repayment is incurred
not at the time a loan agreement is executed and security pledged, but each
and every time the debtor accesses such a credit line.*

If applied beyond its specific facts, the consequences of the Rubin deci-
sion on lenders can be severe. A credit agreement made with all due diligence
into the debtor’s solvency can be rendered a fraudulent conveyance ex post if
the debtor becomes insolvent and continues to draw on the line. Rubin thus
imposes on lenders the costly, perhaps prohibitive, obligation to ascertain
the debtor’s solvency not only when the credit line is first extended, but with
every subsequent draw. Moreover, under Rubin, a credit agreement formed
outside the limitations period for fraudulent conveyance claims can give rise
to such claims with each draw within the limitations period.

Citing these public-policy concerns, on September 17, 2008, Bankruptcy
Judge John K. Olson of the United States Bankruptcy Court for the Southern
District of Florida rejected Rubin’s rationale in ruling on a motion to dismiss
a fraudulent conveyance claim arising out of a revolving credit agreement.’
This article analyzes Rubin, its consequences to lenders, and the consider-
ations underlying the Florida Bankruptcy Court’s rejection of the doctrine,
with the goal of articulating a road map for lenders forced to litigate claims
for avoidance where conveyance dates may prove dispositive.

THE SECOND CIRCUIT’S DECISION IN RUBIN v.
MANUFACTURERS HANOVER TRUST CO.

The debtors in Rubin were an array of affiliated companies engaged in
the business of selling money orders and cashing checks.® John M. Trent and
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Eugene Skowron were the controlling sharecholders of two holding compa-
nies, International Express Co. (“International”) and Empire Small Business
Investment Corp. (“Empire”).” International, in turn, was the corporate par-
ent of two affiliated firms, U.S.N., Inc. (“USN”) and Universal Money Order
Co., Inc. (“UMO?”), whose bankruptcies gave rise to the litigation.® Empire
was the corporate parent of two other firms, National Payroll Services Ltd.
(“National”) and TWO Check Cashing Corp. (“T'WO”).” International’s
subsidiaries, USN and UMO, were sellers of money orders.! Empire’s sub-
sidiaries, National and TWO, owned check cashing outlets which were sales
agents for USN’s money orders.!" Another sales agent, Propper Demonstra-
tion Sales Corp. (“Propper”), handled UMO’s money orders but was not
otherwise affiliated with the Trent and Skowron enterprises.'

The nature of the check-cashing business created unpredictable patterns
in its short-term liquidity needs, so the enterprise entered into a credit agree-
ment with Manufacturers Hanover Trust (“MHT”) beginning in 1964."
This credit agreement had several distinct features. First, the repayment
schedule called for loans to come due “three days from the date on which the
loan was made.”"* Second, the credit ceiling fluctuated based on the available
collateral." Finally, borrowings could only be drawn “[t]o the extent that the
loans were approved...by MHT.”'® In 1972, the arrangement was modified
to make USN and UMO guarantors of the debts to MHT.!7 Each pledged
collateral beginning in 1972 to support these guarantees,'® with UMO pledg-
ing additional collateral in 1975'" and again on September 21, 1976 when it
executed additional guarantees.”

The principal borrowers under the line of credit were National, TWO
and Propper, since cash needs were generally restricted to the check cashing
arm of the business.”’ The pertinent borrowings included:

*  $500,000 borrowed by National and TWO on September 16, 1976;%
e  $1.55 million borrowed by National on December 24, 1976;*
* $390,000 borrowed by TWO on December 24, 1976;*

e $1 million borrowed by “the individual check cashing concerns owned
by National and TWO?” (in connection with which “a further guaran-
tee of the obligations of National and TWO to MHT was executed by
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USN” on December 31, 1976);* and

*  $472,000 in principal debt, plus unspecified interest, borrowed by Prop-
per around December 1976.%

The enterprise collapsed in early 1977, resulting in MHT’s enforcement
of USN’s and UMO’s guarantees.”” On January 11, 1977, MHT seized ap-
proximately $375,000 in USN’s and UMO’s bank accounts and applied the
funds to partial repayment of National’s debt.”® UMO and USN filed for
bankruptcy protection on January 12, 1977 and January 20, 1977, respec-
tively.” Post-petition, MHT sold $1.387 million in collateral from UMO
and applied the proceeds to partial repayment of the debts of National, TWO
and Propper.*

The trustees of USN’s and UMO’s estates brought claims against MHT
for fraudulent conveyance under Section 67(d) of the Bankruptcy Act in force
at the time, the predecessor to Section 548 of the current Bankruptcy Code.
Following a bench trial, the district court dismissed these claims principally
on the grounds that the trustees failed to prove “a lack of fair consideration for
the transfer” and “insolvency or insufficient capital at the time of the trans-
fer.”*" In holding that UMO’s trustee had not established UMO’s insolvency
at the time of the alleged transfer, the district court deemed the evidence mar-
shaled by the trustee “unhelpful in ascertaining the solvency of UMO at the
time (months, even years earlier) when the guarantees were made, or even as
of December 1976, when the loans in question were made.” Thus, arguably
implicit in the district court’s reasoning was a holding that, for purposes of
the fraudulent conveyance statute, a guarantor incurs an obligation to repay
a loan on the date it executes the guarantees, not the date the loan is taken.

In vacating the district court’s judgment, the Second Circuit held other-
wise:

The district court stated that UMO’s trustee had failed to prove that
UMO was insolvent “at the time the guarantees were made.”... [H]ow-
ever, UMO’s incurring of obligations as guarantor must also be tested as
of December 1976, when the loans for which it was charged were made.
Accordingly, the question for decision was whether UMO was, or was
rendered, insolvent or insufficiently capitalized as of December 1976,
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not just as of September 1976, when it executed its third guarantee...or
as of any earlier time.*

In support of this holding, the Second Circuit reasoned as follows:

Whenever National, TWO, and Propper borrowed under the loan lines,
they of course incurred an obligation of repayment under the terms of
their financing agreements with MHT. At the same time,... USN and
UMO, as secondary guarantors, became contingently liable.... Un-
doubtedly, therefore, USN and UMO “incurred” an “obligation” of
repayment, although admittedly a contingent one, whenever National,
TWO, and Propper borrowed under the loan line, as they did in Septem-
ber and December 1976.3*

THE REACTION TO RUBIN

Since the Rubin decision in 1981, scores of decisions have relied on the
Second Circuit’s holding with respect to the separate issue of whether USN
and UMO gave fair consideration for the transfers. Few, however, have cho-
sen to follow Rubin for its more troubling holding that a debtor’s obliga-
tion under a line of credit is incurred at the time of the draw.® Indeed, the
consequences of this holding on lenders have garnered significant academic
criticism and resulted in the doctrine’s being rejected at the legislative level
by most states. Rubin’s failure to gain much traction in the case law on the
transfer-date issue is fortunate for credit market participants. If followed, it
would impose significant transaction costs on lenders and borrowers alike.

In a 1987 journal article urging “that the Rubin case should be limited
to its facts,”* Professor Steven L. Schwarcz discussed several practical conse-
quences of the Rubin doctrine and proposed a basis on which to distinguish
the case. First, in circumstances where “future advances may be made long
after the time that the upstream guaranty or security interest was executed,”
“[slome of these future advances may well be made within a year prior to
the filing of the bankruptcy petition” and “a lender would have no assurance
that its future advances would obtain the benefit of an upstream guaranty or
security interest, to the extent that the subsidiary making such guaranty or
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security interest becomes bankrupt within a year of the advances.”’

Professor Schwarcz advised lenders considering making such agreements
to “obtain, as a condition to making each future advance, the same represen-
tations and warranties as to the subsidiary’s financial condition...as was ob-
tained at the time the loan facility was originally extended.... A lender could
gain additional comfort by performing the same level of due diligence regard-
ing these financial tests as was made originally.”*® But such diligence is time-
consuming and costly. It typically entails not only the lender’s own diligence
into the borrower’s financials but the retention of an outside, independent au-
ditor to issue a solvency opinion. These opinions are costly for the parties to
the transaction, and laborious for the auditors themselves.** Requiring a new
solvency analysis with every draw is an immense and unnecessary transaction
cost that does not directly serve the purpose of the fraudulent conveyance
statute, as articulated in Rubin, of preventing “the calculating debtor” from
“preferring certain creditors” or “placing his assets in friendly hands where he
can reach them but his creditors cannot.”*

Fraudulent transfer statutes at the state level have the same policy aspira-
tion and, in light of the practical consequences of the Rubin decision, have
overwhelmingly rejected its holding and rationale. Forty-four states have
adopted the Uniform Fraudulent Transfer Act (“UFTA”) as their statutory
regime.”' In 1984, three years after Rubin, the National Conference of Com-
missioners on Uniform State Laws promulgated an amendment to the UFTA
that was explicitly designed “to resolve uncertainty arising from Rubin.”*
The amendment provides that “an obligation is incurred...when the writing
executed by the obligor is delivered to or for the benefit of the obligee.” In
situations like Rubin’s where the writing is a guaranty agreement, this provi-
sion dictates that the obligation associated with the guaranty is incurred on
the date the agreement is executed, not when funds are actually drawn on the
credit line. By making “the relevant time for testing the transfer...the outset
of the transaction when the writings are delivered,” the UFTA “assure[s] that
with respect to guarantors, a separate fraudulent conveyance analysis will not
be made each time an advance is made to the principal debtor — which could
be over a period of months or years — but only at the time the guaranty is
signed.”*
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DEFEATING THE RUBIN DOCTRINE: A ROAD MAP IN LITIGATION
AND EXECUTION

Unfortunately, as Professor Schwarcz pointed out, “even if state law is
modified to adopt Section 6 of the UFTA, the Rubin case still would raise
the timing uncertainty under federal bankruptcy law whenever a subsidiary
guaranteeing future advances becomes bankrupt.” Lenders confronting
the threatened avoidance of guaranty obligations must therefore argue for
the rejection of Rubin on public policy grounds or distinguish Rubin on the
facts.

Professor Schwarcz’s article identified a key basis for such a distinction.
Recall that one of the distinguishing features of the Rubin credit agreement
was that borrowings could only be drawn “[t]o the extent that the loans were
approved...by MHT.”*  Professor Schwarcz drew a distinction between
agreements like Rubin’s where “future advances were discretionary” versus
agreements where “a lender is legally obligated to make future advances”
— such as a revolving credit line with a fixed ceiling.’ In the former case,
Professor Schwarcz allows that “[tlhe court’s holding in Rubin is perhaps
understandable,” because “[e]ach time that MHT decided to advance funds
to a storeowner, MHT could reassess the credit risk, including whether or
not the advance would ultimately be repaid by the storeowner, and whether
and when the upstream guaranties supporting the advance would be drawn
upon.”® But when the lender has already committed to extend credit up to
a certain amount, Professor Schwarcz argued that “the result should be differ-
ent.” In such a circumstance, “value is given by the lender, and accordingly
the one-year statute of limitations begins running, at the time the loan agree-
ment containing the commitment is executed, rather than the time that the
future advance is made.”

Respecting this distinction remedies some, but not all, of the problem-
atic practical effects of Rubin. Another scholarly criticism went even fur-
ther than Professor Schwarcz and argued that Rubin’s result is indefensible
“[e]ven when the future advances are discretionary,” because the high transac-
tion costs of verifying the borrower’s solvency with each draw remain imprac-
tical or prohibitive:
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To require a lender who has agreed to make discretionary advances to
verify that a guarantor of the loan obligation was not only solvent when
the original guaranty commitment was assumed but remained so when

each and every advance was made may impose a serious transactional
burden.”

On the whole, the distinction Professor Schwarcz drew is a sensible one.
Even if Rubin could be regarded as properly decided on its own facts, there
appears to be little reason to extend its holding to cases involving committed
credit facilities. For example, a lender that has already agreed to extend credit
up to a certain amount risks subjecting itself to liability for breach of contract
if it determines, even in good faith, that the borrower poses too significant a
risk of insolvency to make good on a requested draw. And in the likely event
that such draw was requested for the purpose of enabling the borrower to
settle debts to other creditors, the lender’s refusal could even plunge an oth-
erwise solvent company into insolvency, a result that the Bankruptcy Code
should not encourage.

THE FLORIDA BANKRUPTCY COURT’S DECISION IN TOUSA

In In re TOUSA, Inc., the Florida Bankruptcy Court found these policy
considerations persuasive in rejecting Rubin’s applicability. At issue in that
case was a claim by a creditors’ committee to avoid debtor subsidiaries’ repay-
ment and guaranty obligations on a $700 million revolving credit facility ex-
tended to the parent and subsidiaries alike as co-borrowers and co-guarantors.
The parent and subsidiaries had also pledged substantially all of their assets
as collateral for this debt. Both the execution of the credit facility and the
pledge of collateral had occurred before the date of alleged insolvency, but
the debtors had proceeded to draw on it after they had allegedly become
insolvent until shortly before the petition date. Relying on Rubin, the credi-
tors’ committee argued that with each such draw, the subsidiaries incurred
new repayment and guaranty obligations that were therefore avoidable under
Section 548. The administrative agent of the facility moved to dismiss this
claim, and the bankruptcy court granted the motion. Ruling from the bench,

Judge Olson stated:
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I believe it to be the law that transfers under Section 548 occur when a
lien granted becomes so perfected that a bona fide purchaser for value
could not acquire a superior interest. I am troubled by the notion that
the transfer occurs at a time after the granting of the lien.... It certainly
is the case that the vast majority of states [that] have adopted the Uni-
form Fraudulent Transfer Act, which Florida adopted in Chapter 726, in-
tended to overrule Rubin. ... The parties appear to be arguing only under
Section 548 for purposes of this hearing, but Section 548 appears to me
to be substantially similar to Florida’s version of the Uniform Fraudulent
Transfer Act.”

This observation offers one remedy to the problem that even lenders
in jurisdictions that have adopted the UFTA provision rejecting Rubin risk
avoidance claims relying on Rubin under the federal bankruptcy laws. State
fraudulent transfer statutes are often observed by courts to be analogous “in
form and substance” to Section 548.%* If this is the case, in the overwhelming
majority of jurisdictions where Rubin’s rationale is explicitly rejected by the
state fraudulent transfer statute, Rubin should be regarded as equally unper-
suasive with respect to the construction of the federal statute.

In addition to challenging the application of the Rubin doctrine once
avoidance claims are brought, lenders can attempt to protect themselves by
structuring credit transactions in a way that preserves their interests in the
face of a Rubin-like challenge to the principal debt or the guaranties. For
example, rather than relying solely on subsidiaries” guaranties, lenders can
seek to have guarantors also become co-borrowers of the principal debt with
joint-and-several liability for its repayment. Rubin’s holding that guaranty
obligations are not deemed incurred until a borrowing is actually drawn is
arguably predicated on the assumption that the debtor, and by extension its
guarantor, does not receive value until a draw is made.>® But if the guarantor
is itself a borrower, and given authority to access credit that would not have
been available to it absent its affiliation with its jointly-and-severally liable co-
borrowers, authority exists for the proposition that this access to credit con-
stitutes a direct benefit obtained by the guarantor/co-borrower immediately
on the execution of the credit agreement,” which provides a basis for holding
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that the corresponding obligation should be deemed incurred on that date.

Lenders also gain protection against fraudulent conveyance claims where
borrowers and guarantors pledge security for their obligations. Section 548
governs two types of conveyances — transfers and obligations — but Rubin
only speaks to the date an obligation is incurred, nor the date a transfer is
made. Unlike the obligation to repay or guarantee a debt, the grant of a
security interest is a transfer of property. The statutory text of Section 548 is
curiously silent on the question of when an obligation is incurred (thus open-
ing the door to cases like Rubin), but it speaks very specifically to the question
of when a transfer is made, providing that a transfer of property (such as a
security interest) occurs “when such transfer is so perfected that a bona fide
purchaser from the debtor against whom such transfer could have been per-
fected cannot acquire an interest in the property transferred that is superior
to the interest in such property of the transferee.”* The date of perfection
may post date the execution date of the agreement that pledged the security
interest, but it is likely to pre date the draws on the credit agreement that the
security was pledged to support. If a court finds obligations incurred on the
dates of the draws, this discrepancy may lead to the unusual situation that a
guaranty is properly avoided while the security interest supporting it remains
valid.

One commentator posed a hypothetical where a lender issues a line of
credit to a parent corporation, guaranteed by its subsidiary, on January 1, and
the subsidiary remains “solvent from January to May and in November, and
insolvent from June through October and in December.”’ In that situation,
“if the creditor had perfected its security interest in November, when the sub-
sidiary was solvent,” “[tlhe Rubin rule deems the June through October guar-
anties fraudulent, but Section 548(d)(1) deems the associated security inter-
ests valid, since they were made when the guarantor was solvent.”*® If those
security interests were also pledged as collateral for the parent’s debt, and that
debt is not alleged to be avoidable (either because the parent remained solvent
or because the parent received reasonably equivalent value for incurring the
debt), the security interests enable the lender to collect on its loan even in the
face of a successful avoidance claim on behalf of the subsidiary’s creditors.

363

Published in the April 2009 issue of The Banking Law Journal.
Copyright ALEXeSOLUTIONS, INC.



BANKING LAW JOURNAL

CONCLUSION

The Rubin doctrine imposes considerable burdens on lenders. It also
leaves lenders dealing with the bankruptcy of their debtors faced with the
real risk of seeing their secured, prioritized debt negated and allocated to
unsecured and lower-priority creditors. The Florida Bankruptcy Court’s re-
jection of the Rubin doctrine is an important precedent for lenders forced
to litigate such claims, and a signal that case law at the federal level may be
catching up to the widespread legislative rejection of Rubin by the states and
its negative reception in the academic literature. In the meantime, lenders
can explore creative solutions to enhance the prospects that their transactions
will be found to fall outside the domain of this perilous doctrine.
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