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First-Party Reliance Not Needed for Mail-Fraud RICO

opes that the Supreme Court might

rein in a potentially expansive use

of mail- and wire-fraud-based civil

RICO claims by imposing strict
reliance requirements! were dashed by the
Court’s June 9 ruling in Bridge v. Phoenix Bond
& Indemnity Co.?

Bridge resolved a circuit split® by unanimously
rejecting the contention that “a plaintiff
asserting a RICO claim predicated on mail
fraud must plead and prove that it relied on
the defendant’s alleged misrepresentations.”
Instead, the Supreme Court held that “a
showing of first-party reliance is not required”
and is not “an element of a civil RICO claim
predicated on mail fraud.”

Thus, while the RICO plaintiff may
need to show “that someone relied on the
defendant’s misrepresentations” in order to
satisfy the causation element of a civil RICO
claim, under appropriate facts “third-party
reliance” can suffice for that purpose.® Bridge
reconfirmed the need to show a proximate
causal link between the alleged mail fraud and
the plaintiff’s claimed injuries but rejected the
suggestion that this requirement could only be
met by showing that the plaintiff had relied
on fraudulent misrepresentations in the
underlying mailing.

Bridge thus clarifies that civil RICO
remedies may be available in a broader range
of circumstances than some had hoped. It also
lessens defendants’ ability to dispose of certain
mail- and wire-fraud-based RICO claims easily
at the pleading stage by a simple mechanical
rule. Challenges to RICO causation may still
be possible when it was not the RICO plaintiff
but rather someone else who relied on the
defendant’s fraudulent communications, but
such challenges are likely to present a more
fact-intensive inquiry that may ultimately have
to be left to the trier of fact.
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The Basics of a Civil RICO Claim
The RICO statute’ defines a laundry list

of crimes as acts of “racketeering activity.”®
Predicate acts of racketeering activity that are of
a sufficient nature, number and duration will be
deemed to amount to a “pattern of racketeering
activity.”? Under 18 U.S.C. §1962(c), it is
unlawful to conduct or to participate in the
conduct of an “enterprise” (which could be a
business or a criminal organization)!® through
a pattern of racketeering activity.!! Under 18
U.S.C. §1964(c), RICO’s private right of action
provision, a person injured in his business or
property “by reason of” such a violation may
bring a civil suit against the wrongdoer for treble
damages and attorney’s fees.!?

The compensable injury in such a civil
suit consists of “the harm caused by predicate
acts [which] constitute [the] pattern.”’? The
“by reason of” language in RICO’s private
right of action requires a showing “that the
defendant’s violation not only was a ‘but for’
cause of his injury, but was the proximate cause
as well.”14

In civil RICO contexts, the predicate acts are
almost always alleged to be mail and wire fraud.
The mail and wire fraud statutes define those
crimes to consist of using the mails or interstate/
foreign wire communication in furtherance of
a “scheme or artifice to defraud.”"® There is no
requirement that the fraud be “completed” or
that the scheme to defraud succeed.!® Moreover,

the communication in question need not be
made directly by the perpetrator to the intended
victim, and need not be fraudulent in and of

itself, so long as it furthers the overall scheme
to defraud.'?

The Alleged Fraud in ‘Bridge’

Bridge presented a situation where the RICO
plaintiff was not the target or recipient of the
defendant’s allegedly fraudulent mailings but
claimed to have suffered an injury directly
resulting from what happened when the third
party which received those mailings relied on
them. The parties in Bridge were competing
bidders in county tax lien auctions.'® County
rules provided that if the number of bidders
willing to accept the lowest possible bid
exceeded the number of available liens, the
liens would be distributed by lot. To avoid
gamesmanship and achieve distributional
equity, bidders were forbidden from submitting
multiple bids, including under other names
or through related parties, and had to submit
an affidavit to that effect. The plaintiffs in
Bridge alleged that the defendants violated
these rules by submitting multiple bids and
false affidavits, thus unfairly diminishing the
number of parcels on which the plaintiffs were
the winning bidders.

Because the mails were used to submit the
false affidavits, and/or to notify owners that
their tax liens had been sold to the winning
bidder, the plaintiffs sued the defendants under
RICO for damages they allegedly sustained
from this pattern of mail fraud activity.!® The
defendants moved to dismiss, arguing that
since the plaintiffs themselves had not relied
on the cited mailings, they could not have
been injured by them, and thus the RICO
claim must fail. The Supreme Court, like the
U.S. Court of Appeals for the Seventh Circuit
below, disagreed.

Statutory Text and Public Policy

Based on its review of the structure of a
mail-fraud-based civil RICO claim and the

requirements of the mail fraud statute, the
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Supreme Court characterized the defendants’
“proposed requirement of first-party reliance [as]
seem([ing] to come out of nowhere,” stating that
“[nJothing on the face of the relevant statutory
provisions imposes such a requirement.”?°
The Court stated that since “no showing of
reliance is required to establish that a person has
violated §1962(c) by conducting the affairs of
an enterprise through a pattern of racketeering
activity consisting of acts of mail fraud,” any
supposed reliance requirement “must be by
virtue of §1964(c), which provides the right
of action. But it is difficult to derive a first-party
reliance requirement from §1964(c),” inasmuch
as that provision uses very broad general terms
in defining where the RICO private right of
action will be available.?!

Rather, the Court concluded, “a person
can be injured ‘by reason of’ a pattern of
mail fraud even if he has not relied on any
misrepresentations.”?? It cited the allegations
of Bridge as a “a case in point,” holding that
under those alleged facts “respondents clearly
were injured by petitioners’ scheme.”??

The Court went on to reject alternative
arguments for imposing a first-party reliance rule
based on common-law rules or public policy.
The Court rejected the suggestion that doing so
was required by “the common-law meaning of
civil fraud,” pointing out that RICO’s §1962(c)
does not use the term “fraud,” and the RICO
predicate act of mail fraud was tied to the
criminal statute under which “the indictable
act...is not the fraudulent misrepresentation,
but rather the use of the mails with the purpose
of executing or attempting to execute a scheme
to defraud.”*

The Court also rejected the argument that a
first-party reliance requirement was necessitated
by the proximate cause element of a private
civil RICO claim, describing proximate cause
as “a flexible concept that does not lend itself
to a black-letter rule that will dictate the result
in every case.”” “Having rejected petitioners’
argument that reliance is an element of a civil
RICO claim based on mail fraud, we see no
reason to let that argument in through the
backdoor by holding that the proximate-cause
analysis under RICO must precisely track the
proximate-cause analysis of a common-law fraud
claim,” particularly since “there is no general
common-law principle holding that a fraudulent
misrepresentation can cause legal injury only
to those who rely on it.”?
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The Court then rejected the argument that
a first-party reliance requirement is “necessary
to ensure that there is a sufficiently direct
relationship between the defendant’s wrongful
conduct and the plaintiff’s injury to satisfy
[RICQO] proximate-cause principles,” citing the
facts of Bridge as a case in point which showed
otherwise.?? Lastly, the court declined to impose
any first-party reliance requirement so as “to
avoid the ‘over-federalization’ of traditional
state-law claims” via RICO, holding that
whatever the policy merits of the defendants’
arguments might be, “we are not at liberty to
rewrite RICO to reflect their—or our—views
of good policy.”?

‘Bridge’ resolved a circuit split
by unanimously rejecting the
contention that “a plaintiff
asserting a RICO claim
predicated on mail fraud
must plead and prove that
it relied on the defendant’s
alleged misrepresentations.”

Conclusion
Throughout its history, civil RICO has

often proved to be the statute of unforeseen
consequences, at least from the standpoint of
certain RICO litigants. Bridge is just the latest
in a series of Supreme Court decisions where
the Court has “repeatedly refused to adopt
narrowing constructions of RICO in order to
make it conform to a preconceived notion of what
Congress intended to proscribe.”? In Bridge, as in
those earlier cases, the Court admonished that if
its interpretation of the statutory text “leads to the
undue proliferation of RICO suits, the correction
must lie with Congress,” because “[i]t is not for
the judiciary to eliminate the private action in
situations where Congress has provided it.”*
While Congress has on occasion adjusted
RICO to modestly curtail some of its more
expansive uses,’! for decades Congress has
mostly left alone the RICO provisions that
have made the statute an often surprisingly
broad and available tool in private civil
litigation. Bridge thus seems to reconfirm yet
again what earlier Supreme Court RICO cases
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have shown—that those who would seek to
rein in the statute would be better served by
focusing their persuasive efforts not on courts
through the inventive arguments of counsel, but
rather on lobbying and the legislative process.
The attempt to seek judge-made relief in civil
RICO litigation has proved yet again to be just
“a Bridge to nowhere.”
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