
 

 
The life of the directors and officers of a Russian company may soon become less  comfortable than before . A 

number of amendments to Russian corporate laws are pending and, if enacted, they will bring significant changes to 

the curren t risk landsca pe of the Russi an corpor ate world . The propo sed changes to the  Law on Joint S tock 

Companies and the Law on Limited Liability Companies amount to a fundamental shift — for the worse — when it 

comes to perso nal liability for Russia n directors. The good news is that certain provisions governing directors and 

officers insurance may be clarified. Therefore, the directors will at least have a chance to better protect themselves in 

the rising tide of liability.  

 

Overview of Russian Legal System  

 

Participants in civil law transactions in Russia are generally governed by a uniform collection of regulations set out in 

the Civil Code of the Russian Federation. Civil Code sections dealing with legal entities set out the general principles 

of organisation, regulation and management of Russian companies. More specific federal laws, such as the Law on

Joint Stock Companies and the Law on Limited Liability Companies, develop and explicate the Civil Code prin ciples 

in detail. An y amendments to fed eral laws must be ma de by a separa te amending legislation which, before coming

into forc e, is requ ired to pass thr ee read ings in  the St ate Duma, the  federa l legis lative body o f the Russian 

Federation.  

 

Amendments to Law on Joint Stock Companies and Law on Limited Liability Companies 

 

Currently pending before the Sta te Duma is legislat ion with a cu mbersome title "On Amending Certain Regula tory 

Acts o f the Russian Fed eration in the Pa rts Applicable to Holding Liable Members of Management Bodies o f 

Business Compani es". It proposes a number of  changes to the  Law on Joint St ock Companies an d the Law on  

Limited Liabi lity Compan ies which could potentially i mplicate every join t stoc k company and every limited lia bility 

company in Russia.  

 

The changes offered by the amending law are of  particular interest to directors and o fficers because they purport to 

widen the basis for  potential director and office r liability. The changes provide that the management bodies shall be 

liable no t only to  the company,  but the y could bear se condary liabili ty to the shareholders or  partic ipants o f the 

company and the third parti es such as ho lders of secu rities iss ued by the company (e.g. , corporate bonds). Th is 

would significantly expand the class of the potential claimants able to sue a director or officer.  
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The amending law sets  out what actions could give ri se to secondary liability. The ex amples for the management 

bodies of the joint stock companies include acquisition of securities in violation of the existing procedures, failure to 

grant the right of first refusal or violations of the existing rights, violations of dividend payment procedures, setting the 

price for sec urities offering in viol ation of  the fed eral laws, and  violatio n of th e legal p rocedures for b uyout o r 

acquisition of securities. For limited liability companies the examples include violations of the procedures established 

by law for contributions to the charter capital of the company, missing registration deadlines, violations in purchasing 

interests by the company itself and failure to follow the procedures established for appraisal of in-kind contributions to

the charter capital of the company.  

 

The amending law restates a requirement for the officers and directors to act reasonably and in good faith. Rather 

than leaving  it up to the courts to inter pret the mean ing, the amendi ng law seeks to establish what means to act 

unreasonably or in bad faith. For exa mple, the offi cer would be presumed to have acted unreasonably if he mad e a

decision withou t taking  into ac count th e information at his d isposal or he did not ac t to ob tain the  neces sary 

information prior to making the decision. 

 

The pr esumption of acting in bad faith would apply in the situations where t here was a conflict of i nterest. This 

includes situations where the officer had a perso nal interest  in a trans action entered into by the  company and he 

failed to inform the board. Other scenarios when the presumption of bad faith would exist is where he knew or should 

have known that a particular action, decision or an omission to act for which he voted were not in the interests of the 

company, or wh ere he f ailed to perform his du ties wi thout a solid justification. It al so includes situations where hi s 

actions or decisions were made in violation of the laws or internal by-laws of the company.  

 

The drafters of the amending law did not establish a closed list of examples of unreasonable or bad faith actions, but 

rather p oint to ci rcumstances where t he burde n of prov ing reas onableness or go od faith  would be shift ed to th e

officer in question. In the other circumstances where the claimant would seek to establish unreasonable or bad faith 

actions, the b urden of pro of is borne by the claimant. A  number of  other significant c hanges are of fered by the

amending law, going hand in hand with the proposed increased basis of liability for directors and officers. Notably, the 

proposed changes in the area of the D&O in surance introduce the concept of indemnification and liability insurance

for directors and officers.  

 

The amending law passed th e first re ading in October of 2010 and is  due for the  second reading this summer. The

outlined changes are likely to be altered further by the second reading. Between the second and the third reading of 

the draft law, mostly technical changes would be made.  

 

Insider trading 

 

Another revolutionary, albeit long overdue, addition is the Law on Prevention of Illegal Use of Insider Information and 

Manipulation of the Market (the Law on Insider Trading) which came into force at the end of January 2011 (except for 

certain provisions which will take effect in July 2011 and July 2013). Similar to other laws on insider trading in Europe 
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and the United States, its main purpose is to prevent the illegal use of the insider information and manipulation of the 

market. The  law includes a list of insiders, including members of the boa rd of  direc tors, the management boa rds, 

chief executive officers, and members of the audit committee. The Law on Insider Trading is another new area where 

the Russ ian director or officer could face liabilit y. These pending  or actua l amendments to the Ru ssian corporate 

environment are only a f ew examples of how the risk landscape in Russia is changing. Russia was once a t erritory 

where suing a director or an officer was difficult, if not impossible. It is turning into a culture where the managers need 

to be fully aware of the possible risks and take all necessary precautions to safeguard against them. 

Heidi Lawson, a partner at Chadbourne & Parke LLP, is an internationally recognized lawyer, author and 
speaker in the areas of corporate governance, compliance, indemnification, and directors and officers and fund 
management insurance in both the corporate and litigation context. Konstantin Osipov is a partner at 
Chadbourne & Parke LLP. He focuses his practice on civil, commercial and corporate law, corporate governance; 
civil procedure, arbitration and litigation; mergers and acquisitions; financing and private equity. Nonna Crane, an 
associate at Chadbourne & Parke LLP, has advised clients on a wide variety of issues in corporate law, securities 
and secured lending. 
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