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The seemingly mundane task of
selecting and preparing appropriate cor-
porate representatives for “Rule 30(b)(6)”
depositions of the corporation can often
present complex challenges and potential
pitfalls for both the company and its
counsel. Understanding what courts
expect from a corporation in this regard
can help ease much of the difficulty asso-
ciated with selecting and preparing a rep-
resentative to appear on your company’s
behalf at a deposition.

What is a Rule 30(b)(6) Deposition?
Rule 30(b)(6) of the Federal Rules of

Civil Procedure allows a party to name a
corporate entity (or other organization),
rather than a specific individual, in a
notice of deposition and to identify the
subject matters to be explored. According
to the Rule, these subject matters must be
identified with “reasonable particularity.”
In response, the corporation must desig-
nate one or more persons to testify on its
behalf to “matters known or reasonably
available to the organization” regarding
those topics. The resulting testimony
binds the company and may be used by
the discovering party for any purpose.1

Difficulties Associated 
With The Device

There is no limit in the Rule on how
many topics (related or unrelated) can be
specified in a single 30(b)(6) deposition
notice. Moreover, while the Rule states
that the subject matters to be explored
must be identified with “reasonable par-
ticularity,” courts that have interpreted that

language have held that the subjects iden-
tified in the deposition notice serve as a
starting point, not an ending point, for the
deposition.2

Sometimes litigants try to use
30(b)(6) depositions to mitigate the
impact of time and numerical limitations
on depositions imposed by the Federal
Rules of Civil Procedure and/or case-spe-
cific orders. For example, faced with the
standard limitation of a one-day seven-
hour deposition, a litigant may notice a
30(b)(6) deposition with dozens of sub-
ject matters (possibly unrelated) to force
the designation of multiple corporate rep-
resentatives – each of whom, according
to the express text of the Rule, can then
be deposed for a separate seven-hour
period on their respective topics. 

Some litigants also attempt to use
30(b)(6) depositions to shortcut more
time-intensive and expensive conventional
discovery devices (like document produc-
tions and written interrogatories) by notic-
ing a deposition to explore all the avail-
able evidence on contested factual matters
in a case, and sometimes even a legal
interpretation of those facts.

Designating The 
Appropriate Witness(es)

The corporation has a range of
options in responding to a 30(b)(6) depo-
sition notice. Rule 30(b)(6) expressly
authorizes the deponent corporation to
split the specified deposition topics
among multiple representatives.  A cor-
poration also has the right to designate
persons outside the organization (such as
former employees or outside advisors) as
its testifying representative.3 Most critical
in selecting the company’s representa-
tive(s) is that the testimony on the
30(b)(6) topics will be deemed admissi-
ble against the company for any purpose
at trial.4 The corporation will be bound by
the testimony even if the representative
lacked personal knowledge on any of the
subjects explored.5

Designating the corporation’s
30(b)(6) representative(s) is a decision

that rests within the sole discretion of the
corporation.6 Under the Rule, a corpora-
tion cannot be required to designate a rep-
resentative other than persons who are
current “officers, directors or managing
agents,” although it has the option of des-
ignating others (e.g., ordinary employ-
ees).7 The designated witness(es) need not
have personal knowledge on the matters
identified in the notice, or be the per-
son(s) in the organization with the most
personal knowledge.8 To the extent a des-
ignated witness lacks personal knowl-
edge, however, he or she must then be
thoroughly prepared in advance of the
deposition on the institutional knowledge,
documents, and all other relevant infor-
mation reasonably available to the corpo-
ration that may be at issue in the deposi-
tion notice. The preparation undertaken
by counsel and the witness should be
exhaustive, both because courts require it
and also because opposing counsel can
and will explore the steps taken by the
witness to prepare for the deposition.9

Because steps taken by the witness to pre-
pare for a Rule 30(b)(6) deposition are
themselves discoverable, counsel should
ensure that “the witness does not review
privileged documents” and that “the sole
source of [the witness’s] information is
not facts related by counsel.”10 Using
privileged material to prepare a Rule
30(b)(6) witness runs the significant risk
of waiving the privilege otherwise attach-
ing to documents and advice relating to
the subject matters explored during the
deposition.11

One possible response to a wide-rang-
ing 30(b)(6) notice is to produce a single
corporate representative who has been
prepared on all topic areas where he or
she lacks personal knowledge, thus forc-
ing the noticing party to compress the
entire examination into a single seven-
hour day. However, such a tactic may not
always work, because the examining
party can apply to the court to expand the
permitted length of the examination in
such circumstances.12 Moreover, such a
tactic requires careful consideration of the
potential witness’s ability to address the
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core areas to be explored and the confi-
dence of the corporation and its counsel
in the witness’s ability to tell the com-
pany’s story, given the binding effect that
the testimony will have on the company. 

Sometimes a corporate designee is
deposed not only as the company repre-
sentative but also in his or her individual
capacity as a fact witness. For purposes of
convenience, these multiple depositions
are often taken in one combined proceed-
ing. It is not surprising that such “mixed”
depositions can confuse witnesses about
which “hat” they may wearing at any
given time during the deposition and thus
whether they should confine their testi-
mony to personal knowledge or also
address overall corporate knowledge. In
such instances, counsel must vigilantly
insist that the examiner be clear on
whether he or she is asking for the depo-
nent’s individual personal knowledge or
the corporation’s knowledge. This reality
of 30(b)(6) deposition practice also mili-
tates in favor of choosing an intellectually
agile corporate representative who can
navigate such waters – even if he or she is
not the person with the maximum amount
of personal knowledge on the designated
subjects.

How Much Preparation 
Is Adequate?

If the designated witness lacks per-
sonal knowledge of some or all of the
subject matters contained in the notice,
the corporation – using information rea-
sonably available to it – must prepare the
designee on those issues either through
documents, conversations with past or
current employees, or other sources of
information.13 However, a Rule 30(b)(6)
deposition is not meant to be a “corporate
memory test.”14

Nevertheless, a corporation may be
put in the position of having to address
matters such as isolated historical docu-
ments and events that pre-date the knowl-
edge of any current corporate employ-
ees.15 While a corporation, like an indi-
vidual deponent, may plead lack of insti-
tutional memory,16 it must be mindful that
many courts and commentators state that
a party claiming lack of corporate knowl-
edge on a subject is generally precluded
from offering any evidence at trial on that
same subject matter.17

Witness preparation is further com-
plicated because in practice a Rule
30(b)(6) notice may not reliably limit the
scope of the deposition to the designated
topics despite the Rule’s explicit require-
ment that the deposition notice “describe

with reasonable particularity the matters
on which examination is requested.”18

Despite the sprawling areas on which a
corporate litigant may be required to pro-
vide testimony – virtually any topic
related to the subject-matters addressed in
the deposition notice or the claims at bar
– courts are not always strict in employ-
ing the “reasonable particularity” standard
contained in the Rule when evaluating
whether a witness with adequate infor-
mation was presented.19

Some courts have gone further. Some
have interpreted the Rule’s reference to
the knowledge of the “organization” to
embrace entities beyond the specific cor-
porate deponent, if deemed within that
corporation’s control (e.g., subsidiaries),
even if those other entities are not parties
to the action.20 Such an interpretation
magnifies the challenges of witness selec-
tion and preparation.

There are some boundaries, however.
For example, in a commercial dispute
regarding the drafting and interpretation
of a contract, a “fact” deposition can eas-
ily degenerate into a quasi-legal argument
between lawyer and lay witness about
contractual interpretation. While some
degree of inquiry about a company’s legal
position is permitted,21 courts have held
that a 30(b)(6) examiner cannot demand
testimony concerning contentions and
legal theories “[u]nder the guise of
requesting facts.”22

The heavy preparation burdens
placed on the deponent corporation fur-
ther underscores the need to designate a
witness who is knowledgeable on the
core subject matters of the deposition
notice, who can clearly articulate the
company’s factual and legal positions
and, with the help of counsel, quickly get
up to speed on the potential areas of
inquiry about which they are not ade-
quately informed. Failure to do so may
result in the imposition of discovery
sanctions against the discovered party.23

Conclusion
A Rule 30(b)(6) deposition often

presents a corporate litigant with a siz-
able task, compounded with the risk that
any unhelpful testimony might conclu-
sively bind the company. At bottom, the
two most important issues in successfully
managing these challenges is witness
selection and preparation. Paying heed to
these two issues will enable counsel and
the corporate client to avoid the pitfalls
and meet the challenges posed by a Rule
30(b)(6) deposition.
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