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Proposed New Accelerated Filer Category and Revised Periodic Report Filing Deadlines

On September 22, 2005, the SEC proposed rules! creating a new category of “large accelerated filers”
and amending Exchange Act periodic report filing deadlines so that:

e only large accelerated filers would be required to file annual reports on Form 10-K within 60
days after fiscal year end; and

e Dboth large accelerated filers and accelerated filers would be required to file quarterly reports on
Form 10-Q within 40 days after quarter end.

Large accelerated filers are “accelerated filers” that have a “public float”2 of $700 million or more as of
the last business day of the issuer’s most recently completed second fiscal quarter. Under current rules,
an accelerated filer is an issuer that meets the following conditions at its fiscal year end:

e has a public float of $75 million or more;

e has been subject to Exchange Act reporting requirements for at least 12 calendar months;
e has filed at least one annual report on Form 10-K; and

e isnot eligible to use Forms 10-KSB and 10-QSB (for small business issuers).

With the addition of the large accelerated filer category, reporting companies would be divided into
three categories:

e Non-accelerated filers - filers with a public float of less than $75 million or unseasoned issuers;

e Accelerated filers - filers that meet the accelerated filer conditions with a public float of at least
$75 million but less than $700 million; and

e Large accelerated filers - filers that meet the accelerated filer conditions with a public float of
at least $700 million.

1 See SEC Release Nos. 33-8617; 34-52491; File No. S7-08-05. A copy of the Release is available on the SEC’s website at
www.sec.gov/rules/proposed/33-8617.pdf.

Public float is the aggregate worldwide market value of an issuer’s voting and non-voting common equity held by its non-
affiliates.
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The following table compares the periodic reporting deadlines under the current rules with the deadlines
under the proposed rules:

Current Rules Proposed Rules
Category of Filer Deadlines for Reports Category of Filer Deadlines for Reports
Beginning with Annual Beginning with Annual
Report for First Fiscal Year Report for First Fiscal Year
Ending On or After Ending On or After
December 15, 2005 December 15, 2005
10-K 10-Q 10-K 10-Q
Deadline Deadline Deadline Deadline
Accelerated Filer 60 days 35 days Large Accelerated 60 days 40 days
($75MM or more) Filer ($700MM or
more)
Accelerated Filer 75 days 40 days
(between $75MM
and $700MM)
Non-accelerated 90 days 45 days Non-accelerated 90 days 45 days
Filer (less than Filer (less than
$75MM) $75MM)

In addition, the proposed rules would make it easier for accelerated filers and large accelerated filers to
exit accelerated filer and large accelerated filer statuses promptly. An accelerated filer could begin filing
annual and quarterly reports on a non-accelerated filer basis beginning with the annual report for the
fiscal year in which its public float drops below $25 million, and a large accelerated filer could begin
filing annual and quarterly reports on an accelerated filer basis beginning with the annual report for the
fiscal year in which its public float drops below $75 million. Note that although the public float test is
determined as of the last business day of the most recently completed second fiscal quarter, an issuer’s
status as a large accelerated filer, accelerated filer or non-accelerated filer is determined at the end of the
issuer’s fiscal year.

Extension of Internal Control Compliance Deadline for Smaller Companies

On September 22, 2005, the SEC issued a final rule3 extending the compliance dates of internal control
reporting requirements for non-accelerated filers (companies with a public float of less than $75
million). Under the new compliance schedule, non-accelerated filers, including foreign private issuers
that are non-accelerated filers, have an additional year before they must comply with the internal control
reporting requirements of Section 404 of the Sarbanes-Oxley Act. For these filers, Section 404 will
apply beginning with the first fiscal year ending on or after July 15, 2007. A foreign private issuer that
is an accelerated filer and that files its annual reports on Form 20-F or Form 40-F will not be affected by

3 See SEC Release Nos. 33-8618; 34-52492; File Nos. S7-40-02; S7-06-03. A copy of the Release is available on the SEC’s
website at www.sec.gov/rules/final/33-8618.pdf.
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the new rules and must begin to comply with the Section 404 internal control reporting requirements for
its first fiscal year ending on or after July 15, 2006.

Companies must now include the required management internal control report and auditor attestation in
their annual reports commencing as follows:

Category of Filer Deadlines

Accelerated Filers (other than Foreign Private Issuers) First fiscal year ending on or after
November 15, 2004

Foreign Private Issuers that are Accelerated Filers First fiscal year ending on or after
July 15, 2006

Non-Accelerated Filers (including Foreign Private First fiscal year ending on or after
Issuers that are Non-Accelerated Filers) July 15, 2007

The SEC decided to extend the deadline for complying with internal control compliance because (1) the
Committee of Sponsoring Organizations of the Treadway Commission is still developing an enhanced
COSO Framework for smaller public companies; and (2) the SEC Advisory Committee on Smaller
Public Companies is continuing to study the internal control over financial reporting requirements for
smaller public companies, and in the interim, has recommended that the Commission extend the internal
control compliance deadline for non-accelerated filers.

Comments Sought

Comments with regard to the proposed rules on revisions to the accelerated filer definition and deadlines
for filing periodic reports and the final rule on the internal control compliance deadlines for smaller
companies are due by October 29, 2005.

September 30, 2005
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This client alert can be found, together with other recent Chadbourne & Parke LLP client alerts, on our
website at www.chadbourne.com/publications/ . Our client alerts are for general

informational purposes and should not be regarded as legal advice. If you have any questions regarding
the proposed new accelerated filer category and filing deadlines for periodic reports and/or the extension
of the internal control compliance deadline for smaller companies, please contact any of the following:
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