
The U.S. Supreme Court recently 
granted certiorari in Bridge v. Phoenix 
Bond & Indemnity Co.,1 an appeal 
from a U.S. Court of Appeals for the 

Seventh Circuit decision,2 to resolve a circuit 
split on “[w]hether reliance is a required element 
of a RICO claim predicated on mail fraud 
and, if it is, whether that reliance must be by  
the plaintiff.”3 

Must the RICO plaintiff itself have relied on the 
fraudulent communications upon which the claim 
is based? Or is it enough that someone else relied 
on these communications, and that this led to the 
plaintiff’s injury? Or perhaps is it not even necessary 
to show anyone’s reliance at all?

The issue posed by Bridge has divided the circuits, 
and while it has come before the Supreme Court 
twice in recent terms, it has never been formally 
resolved. In the 2005 term, the issue was briefed in 
Bank of China v. NBM LLC, but the case settled 
and was dismissed before argument.4 The same issue 
arose again the next term in Anza v. Ideal Steel Supply 
Corp., where the Court did issue a decision,5 but 
it disposed of the case on general proximate cause 
grounds without having to reach the more specific 
question of reliance in regard to mail fraud. 

Bridge, which should be decided by the end of 
the Court’s term this spring, thus appears poised to 
finally resolve this issue. The Court’s decision will 
set the stage regarding just how expansively RICO 
can be used in typical commercial contexts.

Background
The RICO statute6 defines a laundry list of crimes 

as acts of “racketeering activity.”7 Predicate acts of 
racketeering activity that are of a sufficient nature, 
number and duration will be deemed to amount to 
a “pattern of racketeering activity.”8 It is unlawful 
to conduct or to participate in the conduct of an 
“enterprise” (which could be a business or a criminal 
organization)9 through a pattern of racketeering 
activity.10 A person injured in his business or property 
“by reason of” such a violation may bring a civil 
suit against the wrongdoer for treble damages and  
attorney’s fees.11 

The compensable injury in such a civil suit 
consists of “the harm caused by predicate acts 
[which] constitute [the] pattern.”12 The “by reason 

of” language in RICO’s private right of action 
requires a showing “that the defendant’s violation 
not only was a ‘but for’ cause of his injury, but was 
the proximate cause as well.”13

In civil RICO contexts, the predicate acts alleged 
almost always consist predominantly, if not entirely, 
of mail and wire fraud. Under the statutes which 
define those crimes, the offense consists of using the 
mails (or interstate/foreign wire communication) in 
furtherance of a “scheme or artifice to defraud.”14 
There is no requirement that the fraud be “completed” 
or that the scheme to defraud succeed.15 Moreover, 
the communication in question need not be made 
directly by the perpetrator to the intended victim, 
and need not be fraudulent in and of itself, so long 
as it furthers the overall scheme to defraud.16 

The Alleged Fraud in ‘Bridge’ 
Bridge arose from alleged fraud by bidders in tax 

lien auctions in Cook County, Ill.17 County rules 
provided that if the number of bidders willing to 
accept the minimum amount exceeded the number 
of available liens, they would be distributed by lot. 
To avoid gamesmanship and achieve distributional 
equity, bidders were forbidden from submitting 
multiple bids, including under other names or 
through related parties, and had to submit an affidavit 
to that effect. The plaintiffs in Bridge alleged that 
the defendants violated these rules, thus unfairly 
diminishing the number of parcels on which the 
plaintiffs were the winning bidders. 

Because the mails were used to submit the false 
affidavits, and/or to notify owners that their tax liens 
had been sold to the winning bidder, the plaintiffs 
sued the defendants under RICO for damages they 
allegedly sustained from this pattern of mail fraud 
activity.18 The defendants moved to dismiss, arguing 
that the plaintiffs had not themselves relied on 
the cited mailings and thus could not have been 
injured by them. The district court agreed with the 

defendants and dismissed for lack of standing, but 
the Seventh Circuit reversed.

The Seventh Circuit held that the reduction in 
the number of tax liens plaintiffs could take away 
from the auction was sufficient to amount to “injury 
in fact” for standing purposes, and that the real issue 
was whether the necessary proximate cause link 
existed between the alleged RICO violation and 
the plaintiffs’ injury.19 The defendants argued that 
it was the county, not the plaintiffs, who was the 
victim of the mail fraud, but the Seventh Circuit 
disagreed. It stated the scheme did not injure the 
county financially but only other bidders like the 
plaintiffs, and that the mail fraud statute makes the 
scheme, rather than the particular false statements, 
the crime.20 The court concluded that the plaintiffs’ 
claimed injuries were direct, not derivative of 
someone else’s injury, and thus proximate cause 
was present, regardless of any contention that the 
plaintiffs were not in the “zone of interest” of the 
mail fraud statute in this situation.21 The Seventh 
Circuit noted that while the circuits were split, the 
majority had held that the RICO plaintiff need 
not itself have relied on the allegedly violative 
mailing.22

‘Anza’ Revisited and Perhaps 
Distinguished

Bridge brings up many of the same issues that the 
Supreme Court addressed two terms ago in Anza 
v. Ideal Steel Supply Corp.,23 where it held that one 
competitor could not bring a RICO complaint against 
another based upon a sales tax fraud that the other 
competitor perpetrated against the government. 
That fraud allegedly lowered the other competitor’s 
costs and thus enabled it to lower its prices because 
it did not face the cost pressure of complying with 
sales tax laws. However, the Supreme Court held the 
claim barred on proximate cause grounds because 
of the difficulty of ascertaining to what extent the 
lowered prices were the result of illicit sales tax 
fraud versus legitimate price competition.24 Anza 
seemingly short-circuited the possibility that honest 
businesses could obtain meaningful relief against 
dishonest competitors in such situations under the 
RICO statute.25 The grant of certiorari in Bridge poses 
the question of whether the Court will reconfirm 
and solidify the limits it placed on RICO in Anza, 
or is prepared to limit and distinguish Anza in a way 
that may further expand RICO’s use as a tool in  
business litigation. 

The Seventh Circuit viewed Anza as having 
presented a special situation where there was a more 
immediate victim of the fraud (the government who 
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was cheated out of taxes) and it was too difficult to 
determine whether the wrongdoer’s lowered prices 
represented a pass-along of the fruits of the crime or 
just legitimate price competition.26 Those special 
circumstances are not present in Bridge, forcing the 
Supreme Court to now confront whether a plaintiff 
must itself be the victim of the fraud and/or have 
relied on the mailings to have a mail-fraud-based  
RICO claim.

Reliance
• Is Plaintiff’s Reliance the Only Way to Show 

Proximate Cause? In unsuccessfully opposing the 
defendants’ petition for certiorari, the plaintiffs 
argued that there is nothing in the statutory language 
of RICO or the mail fraud statute to require such 
reliance. They contended that reliance was relevant 
only insofar as it was a possible means of showing 
a proximate causal link. They argued such a link 
could be shown either (1) where the plaintiff itself 
reasonably relied on the fraudulent statements, or (2) 
where the statements were made to and reasonably 
relied upon by someone else, when the plaintiff had 
been the intended victim and was injured as a result 
of the third person’s reliance.27 

In fact, they argued that when these two fact 
scenarios were distinguished, the claimed circuit 
split was in fact illusory,28 and that it was only 
when neither situation was present that the claim 
was dismissed.29 

The plaintiffs further noted that the solicitor 
general’s amicus brief in the abortive Bank of China 
case two terms ago took the view that fraud-based 
civil RICO claims “require reliance by someone…
but not necessarily reliance by the plaintiff.”30 
However, an amicus filing against the Seventh 
Circuit’s holding in Bridge argued that allowing 
RICO claims to proceed without the plaintiff ’s 
own reliance would open the door to easy class 
certification of such claims, with the attendant drain 
that such costly litigation places on the national 
economy, and that a reliance-based limitation on 
mail fraud-based RICO claims was thus needed.31 

The Broader Issue
Ultimately, the issue in Bridge appears whether 

the Court can easily define acceptable limits of 
remoteness and directness in a RICO plaintiff ’s 
injury when the claim is based on mail fraud. The 
compensable injury in civil RICO claims is that 
which is caused by the predicate acts.32 Contrary 
to the Seventh Circuit’s rather blithe assertion 
in Bridge,33 the offense in a mail fraud case has 
long been understood to consist not of the scheme 
itself but rather of the actual mailings, which is why 
multiple mailings in furtherance of a single scheme 
are deemed to yield multiple indictable acts of mail 
fraud.34 When those mailings directly affect only 

a third person, and it is only that third person’s 
subsequent conduct in response which then touches 
the plaintiff, will that be deemed too indirect or 
remote to satisfy the requirements of proximate 
cause—and, indeed, so clearly so that the case can 
be dismissed right at the pleading stage? 

While the Seventh Circuit in Bridge correctly 
noted that the Supreme Court in Anza had cited 
the problems of untangling how the claimed 
damages derived from the defendants’ alleged 

fraud versus other nonactionable factors as a basis 
for rejecting the RICO claim, the Anza court also 
cited concerns about “attenuated connection[s]” 
under RICO’s “directness requirement[].”35 
The Court may well still have more to say on  
those issues.

In recent years the Supreme Court—and 
particularly now the Roberts Court—has repeatedly 
expressed concerns over the costs of commercial 
litigation (and class actions specifically) that can 
arise from leniently defined causes of action that 
allow weak but opportunistically pleaded claims to 
proceed.36 Given this concern, it remains to be seen 
whether the Supreme Court views Bridge as the next 
area where potentially abusive litigation needs to 
be constrained. The Court may take Bridge as an 
opportunity to cabin a broad view of RICO causation 
in the commercial context which, if left unchecked, 
could open the doors for increased treble-damages 
civil RICO litigation, and thus threaten significant 
costs and settlement pressures on businesses whose 
only “crime” may be nothing more than an inability 
to obtain early dismissal at the pleading stage.
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