STATES LACK ENFORCEMENT AND
INVESTIGATIVE AUTHORITY OVER NATIONAL
BANKS

THOMAS J. HALL

In this article, the author analyzes a recent decision by the U.S. Court of
Appeals for the Second Circuit rejecting state efforts to enforce compliance by
national banks with either state or federal law — a welcome ruling for nation-
al banks that otherwise would be subject to compliance enforcement at both the
state and federal level.

he New York State Attorney General is barred from enforcing state

I laws against national banks, even where such state laws are not pre-
empted by federal law, ruled the United States Court of Appeals for

the Second Circuit in its recent decision in Clearing House Assn, L.L.C. v.
Cuomo.! The Second Circuits decision explains that, although national
banks remain subject to both state and federal laws, only the federal govern-
ment has authority to enforce those laws against national banks. In addition,
this ruling means that national banks are freed from the states’ authority to

investigate violations of state or federal law.
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THE NATIONAL BANK ACT

The activities of national banks are governed by the National Bank Act
(the “NBA?”), enacted by Congress in 1864. In addition to authorizing the
creation of national banks and establishing a uniform national currency
secured by United States bonds, the NBA sanctioned their exercise of certain
enumerated powers, which included “all such incidental powers as shall be
necessary to carry on the business of banking.”

The Office of the Comptroller of the Currency (the “OCC®) is the fed-
eral agency charged with governing national banks. The OCC oversees the
execution of laws concerning national banks and promulgates rules and reg-
ulations governing their operation. The OCC is also responsible for exam-
ining the practices of national banks and, if necessary, taking supervisory
action against those that fail to comply with laws or otherwise engage in
unsound banking practices.

The United States Supreme Court has often been called upon to inter-
pret the NBA and, in doing so, has emphasized the nature of national banks
as agencies of the federal government. Specifically, the Supreme Court has
explained that national banks are “instrumentalities of the federal govern-
ment, created for public purpose, and as such, necessarily subject to the para-
mount authority of the United States.™

BACKGROUND

In 2005, then-New York Attorney General Eliot Spitzer conducted a pre-
liminary investigation into the possible existence of racial discrimination in
the real estate lending practices of several national banks with operating sub-
sidiaries in New York State. That preliminary investigation revealed that a
significantly higher percentage of high-interest home loans were being issued
to African-American and Hispanic borrowers than to white borrowers.
Concluding there was prima facie evidence of racial discrimination, the New
York Attorney General advanced his investigation by issuing “letters of
inquiry” to those national banks* suspected of racial discrimination. These
letters requested that the banks voluntarily produce non-public information
relating to their real estate lending practices. The letters noted that such
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written requests had been issued “in lieu of...a formal subpoena,” such that
the national banks could expect more formal action if they failed to comply
with the Attorney General’s request.

In response, both the OCC and The Clearing House Association,
L.L.C., a consortium of national banks, filed suit against the Attorney
General in the United States District Court for the Southern District of New
York claiming that the Attorney General did not have the authority to inves-
tigate the national banks’ lending practices.” The New York Attorney
General, in turn, asserted he was authorized to enforce both federal and state
anti-discrimination lending laws® against national banks.

Central to both cases was whether the Attorney General’s actions
impinged on the federal government’s exclusive visitorial powers over nation-
al banks in violation of 12 U.S.C. § 484(A) (“Section 484”) and the OCC’s
implementing regulation codified at 12 C.ER. § 7.4000. Section 484 pro-
vides that “[n]o national bank shall be subject to any visitorial powers,” but
it provides no definition of the “visitorial powers” that it proscribes.” Seeking
to clarify its exclusive authority to govern national banks, the OCC imple-
mented 12 C.ER. § 7.4000 in 1996.* The OCC’s regulation defines “visi-
torial powers” and bestows the OCC with exclusive authority to investigate
and bring enforcement actions against national banks when they fail to com-
ply with state and federal banking laws.

Characterizing the Attorney General’s actions against the national banks
as “visitorial” in nature, the OCC and Clearing House argued that the
Attorney General’s assertion of authority was in direct conflict with, and thus
preempted by, Section 484 and 12 C.ER. § 7.4000. Both the OCC and
Clearing House sought permanent injunctions enjoining the New York State
Attorney General from demanding inspection of non-public information
and from bringing additional enforcement actions against the national banks
to enforce state fair lending laws. Additionally, the Attorney General coun-
terclaimed in Clearing House that the private right of action provision of the
Federal Housing Act (“FHA”),” which authorizes lawsuits brought by an
“aggrieved person,” permitted New York State to bring enforcement actions
against national banks in its parens patriae capacity.”

The district court issued two separate opinions. First, in OCC v. Spitzer,
it held that the “the Attorney General’s assertion of visitorial authority imper-
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1 In so

missibly interferes with the OCC’s exclusive supervisory role....
holding, the court permanently enjoined the Attorney General from
demanding inspection of national banks non-public information and from
bringing enforcement actions against the national banks to compel compli-
ance with state investigations or to enforce state fair lending laws. Second,
in Clearing House v. Spitzer, the court limited its analysis to whether the
Attorney General was authorized to sue the national banks in the state’s
parens patriae capacity to enforce the FHA’s fair lending provisions.
Rejecting the Attorney General’s claim, the court held that an action brought
in the state’s parens patriae capacity against the national banks constituted an
exercise of visitorial powers prohibited by Section 484. As a result of these
two opinions, the Attorney General was enjoined from bringing any action
against the national banks under New York state law or the FHA in a parens
patriae capacity.

The Attorney General appealed both decisions, and the Second Circuit
consolidated the cases on appeal. In support of the OCC and Clearing
House, the American Bankers Association, the Consumer Banks Association,
and the Financial Services Roundtable filed an amicus brief arguing the
importance of bestowing the OCC with exclusive authority to enforce any
state law affecting the exercise of national banks’ lending practices.”” In sup-
port of the New York Attorney General, the National Association of Realtors,
and the New York State Association of Realtors, Inc. submitted an amicus
brief expressing their interest in combating discriminatory practices in mort-
gage lending so as to ensure the continued availability of ample funds for
mortgage lending."” Attorneys General from forty-three other states filed an
amicus brief expressing their collective discontent with the OCC’s “aggressive
attempts to preempt state laws and state enforcement authority as they relate
to national banks.”" Multiple civil rights groups with extensive experience
and interest in fair lending enforcement filed an amicus brief contending that
the Attorney General’s actions were authorized by the standing and fair lend-
ing provisions of the FHA.” Finally, a group of consumer protection groups
filed an amicus brief arguing that state enforcement against national
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banks was essential to ensuring that national bank subsidiaries comply with
fair lending and consumer protection laws.'

THE SECOND CIRCUIT‘S ANALYSIS
Visitorial Powers

The central issue before the Second Circuit was whether the OCC’s
interpretation of the term “visitorial powers” as used in Section 484 was enti-
tled to deference such that the New York Attorney General should be pro-
hibited from continuing his actions against the national banks. The com-
plete text of Section 484 reads:

No national bank shall be subject to any visitorial powers except as
authorized by Federal law, vested in the courts of justice or such as shall
be, or have been exercised or directed by Congress."”

The relevant text of 12 C.ER. § 7.4000 interprets Section 484 and, in
doing so, accomplishes several OCC objectives. First, it defines visitorial
powers to include:

(1) examination of national banks,
(2) inspection of a bank’s books and records,

(3) regulation and supervision of activities authorized or permitted pursuant
to federal banking law, and

(4) enforcing compliance with any applicable federal or state laws concern-
ing those activities.'®

Second, the OCC'’s regulation construes Section 484 as granting the
OCC with the “exclusive visitorial authority with respect to the content and
conduct of activities authorized for national banks under Federal law,“ unless
federal law provides otherwise.”

Third, it clarifies Section 484’s “courts of justice” exception, explaining
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that “[t]his exception...does not grant state or other governmental authori-
ties any right to inspect, superintend, direct, regulate or compel compliance

by a national bank with respect to any law....”?

The Chevron Analysis

In analyzing the OCC’s interpretation of “visitorial powers,” the court fol-
lowed the methodology in Chevron U.S.A. Inc. v. Natural Resources Defense
Council, Inc.,” which outlines the framework for reviewing an agency’s con-
struction of a statute that the agency administers. Under Chevron, the first step
is to determine whether Congress has “directly spoken to the precise question
at issue.”” If Congress’s intent is made clear by statute, “that is the end of the
matter, for the court, as well as the agency, must give effect to the unambigu-

ously expressed intent of Congress.””

If, however, Congress has not directly
addressed the question, such that the statute is silent or ambiguous with respect
to the specific issue, the court must next determine whether the agency’s inter-
pretation is reasonably based on a permissible construction of the statute.
The Attorney General argued that the Chevron framework was not an
appropriate method for analyzing the OCC'’s regulation because, as an intrin-
sic aspect of state sovereignty, a state’s authority to enforce its non-preempt-
ed state laws should be afforded a presumption against preemption. The
Second Circuit disagreed and noted that national banking is not an area tra-
ditionally regulated by the states such that a presumption against preemption
should apply. Instead, as the Second Circuit had previously stated in
Wachovia v. Burke, the presumption against preemption “‘disappears’ in the
context of national bank regulation, which has been ‘substantially occupied

by federal authority for an extended period of time.”*

As such, no pre-
sumption against preemption applied to the OCC'’s regulation, and the court
proceeded to analyze the regulation under the Chevron framework.

Under the first step of the Chevron framework, the court set out to deter-
mine whether Congress intended Section 484 to allow states and their rep-
resentatives to enforce laws such as New York’s discrimination-in-lending law
against national banks. To facilitate its analysis, the court turned to previous
decisions discussing Congress’s intent as to the rights of national banks. For

example, the Supreme Court first examined the meaning of “visitorial pow-
g
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ers” in Guthrie v. Harkness, holding that the rights of shareholders to inspect
a corporation’s books and records did not constitute prohibited visitorial
powers under Section 484. Later, in National State Bank, Elizabeth, N.]. v.
Long, the Third Circuit held that, while the precise scope of visitorial powers
is unclear, “they do encompass examination of the bank’s books and records,”
such that a New Jersey state anti-redlining statute requiring state examina-
tion of national banks’ books and records was barred by Section 484.%
Most recently, the Supreme Court analyzed Section 484’s prohibition of
visitorial powers in Wazters v. Wachovia Bank, N.A,” a decision upon which
the majority relied heavily in its opinion. While the main issue in Wazters
was whether a national bank’s lending activities were immune to state gover-
nance when those activities were conducted through operating subsidiaries,
the Second Circuit gave great weight to its analysis of “visitorial powers.” In
Wazters, national banks challenged Michigan state statutes on the basis that
such statutes granted to state authorities what amounted to “visitorial pow-
ers” over their operating subsidiaries. Specifically, those powers included:

(1) requiring banks to register and pay fees to the state before conducting
banking activities therein,

(2) requiring production of financial statements to state authorities,

(3) granting state authorities inspection and enforcement authority over

banks, and

(4) authorizing state authorities to take regulatory or enforcement actions
against banks.”®

The Supreme Court held that the powers granted under the statute to
the Michigan state authorities were “visitorial” in nature and thus prohibited
by Section 484. Stating that “real estate lending, when conducted by a
national bank, is immune from state visitorial control,” the Court upheld the
lower court decision holding that the national bank subsidiaries were not
subject to the state’s real estate lending laws.

In light of the Wazters decision, it seemed clear to the Second Circuit that
the New York Attorney General’s proposed actions were “at least in some
sense ‘visitorial.””* Thus, wrapping up the analysis of the first prong of the
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Chevron doctrine, the court held that although the “precise scope of ‘visitor-
ial’ powers is not entirely clear,” it was evident that Congress had not
expressed a clear intent to permit state officials to enforce state fair lending
laws against national banks. Instead, it was clear “that investigative and
enforcement powers of the type the Attorney General has sought to exercise
here are at least in some sense ‘visitorial’ whether or not they unambiguous-
ly fall within the scope of §484(a).”

Proceeding to step two of the Chevron framework, the court sought to
determine whether the OCC’s regulation was a reasonable construction of
Section 484 and, therefore, worthy of deference by the court.
Notwithstanding certain inadequacies in the OCC’s argument defending its
regulation, the court explained that, under Chevron, it was bound to uphold
the agency’s regulation unless it was “arbitrary, capricious, or manifestly con-
trary to the statute.”' Especially in light of the Wazzers, the court noted that
the OCC’s regulation was “not inconsistent with judicial precedent.”
Additionally, the OCC'’s regulation was also “consistent with the intent of
creating a national banking system that is subject to cohesive, uniform super-
vision by the primary regulator of national banks.” As such, the court con-
cluded that “the OCC reached a permissible accommodation of conflicting
policies that were committed to it by the statute” in light of judicial prece-
dent and known Congressional intent.”

The court rejected the Attorney General’s secondary argument that the
state could continue to exercise its visitorial powers over national banks
under Section 484’s “courts of justice” exception. Stating that “the Attorney
General’s proposed interpretation of this exception would swallow the rule,”
the court explained that the “courts of justice” exception pertained only to
powers inherent in the judiciary. The court accepted the OCC'’s interpreta-
tion that the “courts of justice” exception served only to retain the inherent
authority of the court themselves to take action against national banks.

As such, because Congress had expressed no clear intent to allow state
authorities to exercise visitorial powers over national banks, and because the
OCC:s interpretation of Section 484 was reasonable in light of judicial prece-
dent, the court’s Chevron analysis led it to conclude that the district court was
justified in deferring to the OCC’s’ interpretation of Section 484.
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Analysis of the Attorney General‘s Authority Under the Fair
Housing Act

Finally, the court responded to the New York Attorney General’s argument
that he was permitted to bring an action against the national banks in a parens
patriae capacity to enforce the FHA. The district court had concluded that an
action brought by the Attorney General in his parens patriae capacity would
constitute a prohibited visitation under federal law. The Second Circuit, how-
ever, did not undertake a Section 484 analysis but instead raised sua sponte the
issue of whether subject matter jurisdiction existed. The court’s analysis noted
that the Attorney General had not sued to enforce the FHA against the nation-
al banks. Additionally, the court noted that Clearing House members were
required to follow the fair lending provisions of the FHA regardless of whether
the Attorney General had enforcement authority. This analysis led the court
to conclude that the FHA claim was moot on the basis that there would be no
hardship to the parties of withholding court consideration. As such, the court
vacated the injunction against the FHA’s enforcement and remanded the case
to the district court with instructions to dismiss the claim.

The Dissent

The dissenting opinion concurred with the majority as to the Attorney
General’s FHA claim, but dissented as to the balance of the majority’s deci-
sion based, above all, of the belief that the OCC should not be empowered
to bar New York State from enforcing its civil rights laws in the real estate
lending context. The dissent stated that the OCC’s actions constituted a
“usurping [of] ‘residual power reserved to the states.””** The dissent believed
that the New York Attorney General’s actions were justified under the state’s
police power to investigate civil rights violations being committed by entities
in New York. Additionally, the dissent contended that nothing in the NBA
was intended to preclude state enforcement of nonpreempted state laws,
adding that “[i]t is difficult to imagine a more core aspect of state sovereign-
ty than the authority to pass and enforce valid nonpreempted state laws.”
Not only, the dissent concluded, did the OCC’s regulation upset the balance
of political accountability between citizens and the federal and state govern-
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ments, but it gave a federal agency undue power to shape state policy.
Finally, the dissent believed that the Wasters decision did not compel the
result reached by the majority because, unlike the Michigan statutes at issue
in Watters, the New York state laws banning racial discrimination in lending
were not expressly preempted by federal law.

CONCLUSION

The Second Circuit’s decision represents a sound rejection of efforts by
the states to enforce compliance by national banks with either state or feder-
al law. This protection extends to investigations by state officials. In light of
the increasing activism of various state attorneys general, this decision is no
doubt welcome relief to national banks that otherwise would be subject to
compliance enforcement at both the state and federal level.
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