SECURITIES

Legal Regulation of Securities
and Stock Market in Ukraine

he EBRD’s 2008 Law in Tran-
sition reports that Ukraine’s
securities legislation was in
“high compliance” with the
Objectives and Principles of Securities
Regulation established by the Interna-
tional Organization of Securities Com-
missions (IOSCO). Since then Ukraine
has adopted the Joint-Stock Companies
Act and other regulations improving the
legal framework in the area of securi-
ties even further. Nevertheless, as with
many other laws in Ukraine, the practi-
cal application of the laws and regula-
tions is rather far from perfect.
Currently, the priority tasks for
the development of Ukrainian securi-
ties exchanges include removing gaps
and ambiguities in Ukrainian securi-
ties legislation as well as implementing
international standards and generally
accepted principles of market practice.
These efforts will include amending
various legislative acts to make the
operation of the Ukrainian securities
exchanges more clear and transparent,
providing effective protection of securi-
ties owners’ rights and modernising se-
curities market accounting and trading
systems, for example, by implementing
modern securities trading technologies.

The Securities
Commiission

The Securities Commission is the
main regulator of the Ukrainian securi-
ties market. The Securities Commission
is a state authority subordinated to the
President of Ukraine and accountable
to the Verkhovna Rada (the Ukrainian
Parliament). It is responsible for deve-
loping and implementing uniform state
policy on the functioning of the Ukrai-
nian securities market as well as moni-
toring the compliance of all Ukrainian
securities market participants with
Ukrainian securities legislation. It has
extensive registration, licensing and
enforcement powers as well as broad
legislative powers to issue regulations,

OLea
PROKOPOVYCH
IS A SENIOR
ASSOCIATE WITH

THE KIEV OFFICE

OF CHADBOURNE &
PARKE LLP.

Ms. PRoKOPOVYCH
RECEIVED LL.M
DEGREE FROM THE
KIEv NATIONAL
TARAS SHEVCHENKO
UNIVERSITY AND
MPPA DEGREE FROM
THE UNIVERSITY OF
Missouri, St.Louls.
Ms. PROKOPOVYCH'S
PRACTICE FOCUSES
ON REAL ESTATE
TRANSACTIONS,
FINANCE MATTERS
AND SECURITIES,
GENERAL CORPORATE
ISSUES AND
MERGERS AND
ACQUISITIONS

resolutions, recommendations and let-
ters of advice. The Securities Commis-
sion has the power to apply sanctions
against parties that breach securities
legislation and these include issuing
fines (determined as a fixed amount
or as a percentage of the amount ob-
tained illegally) and suspending or re-
voking the offending party’s securities
licence.

Types of Securities and
Issuance Procedures

Ukrainian law classifies the securi-
ties which can be issued and traded in
Ukraine into six groups:

(i) equity securities (include shares;
investment certificates; and certificates
of real estate operations funds),

(ii) debt securities (include corpo-
rate, state and municipal bonds, inclu-
ding VAT bonds; treasury bills; deposit
certificates; promissory notes; and bills
of exchange),

(iii) mortgage-backed securities (in-
clude mortgage-backed bonds and cer-
tificates),

(iv) privatization securities,

(v) derivatives, and

(vi) commodity-related securities.

Ukrainian securities may be either
documentary (certificated) or
documentary (electronic), and may
have bearer, registered or order form.
The procedures for issuance, registra-
tion and disposal of securities vary
depending on their type and form.
For example, the procedure for a share
issue requires the issuer to complete
many steps before being able to com-
plete registration of the shares with the
Securities Commission and start trad-
ing them. However, the issue of promis-
sory notes is much simpler as these do
not need to be registered with any state
authority. To place securities outside of
Ukraine, Ukrainian issuers, other than
the State issuing bonds externally, need
to obtain the prior permission of the Se-
curities Commission.
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Securities Exchanges

There are ten securities exchanges
in Ukraine. The largest securities ex-
change by market capitalisation in
Ukraine is currently the PFTS Stock
Exchange, which developed from the
over-the-counter electronic market
trading system PFTS. It has over 800
securities listed (including equity, debt
and other securities relating to Ukrai-
nian companies) and a capitalisation of
PFTS listed companies of approximately
USD 29.849 billion (as of 1 Septem-
ber 2010). The other nine securities ex-
changes are individually much smaller
by way of total market capitalisation
and accounted in aggregate for about
half of completed trades on Ukrainian
securities exchanges for the year of
2009 and nine months of 2010.

When the global economic and fi-
nancial crisis occurred in 2008, Ukrai-
nian companies, especially companies
in the mining and metals, energy and
chemicals sector, were most severely
affected. The main Ukrainian securi-
ties exchange, the PFTS, bounced back
strongly in 2009, with a gain of more
than 83% by the end of September, de-
clined somewhat in winter and showed
a steady rise in 2010.

Generally, Ukrainian securities ex-
changes remain relatively illiquid with
only a few local, poorly capitalized com-
panies listed and exchanges have no
tradition of market-making. The deve-
lopment of these companies is also ham-
pered by a lack of clear and sufficiently
sophisticated regulatory environment
as well as a lack of proper enforcement
of existing legislation. In addition, legal
remedies frequently applied in other
countries either do not operate properly
or are not available in Ukraine.

However, one thing is clear. If at
any time any Ukrainian securities
exchange ceases to comply with the
relevant statutory requirements, the
State Commission on Securities and
the Stock Market (the Securities Com-
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mission) may suspend its operations.
Representatives of Ukrainian securi-
ties exchanges are obliged to regularly
report to the Securities Commission on
the securities traders operating on their
respective securities exchange and the
securities listed on it as well as provide
summarised information on completed
securities transactions.

Due to the requirements of the
Joint-Stock Companies Act requiring all
joint-stock companies registered as pub-
lic joint-stock companies to be publicly
listed, the number of companies that ap-
ply to Securities Exchanges to be includ-
ed in the list has started to increase.

Licensing of
Professional Activities
with Securities

All professional activities on the
Ukrainian stock market are subject to
licensing by the Securities Commission
and include the following:

(i) trading in securities (includes
brokerage, dealing, underwriting, and
securities management),

(il) activities of asset management
companies,

(ili) depository activities (include
activities of securities registrars, custo-
dians and depositories), and

(iv) activities of securities exchanges.

Licences may be obtained only by
legal entities that meet certain statu-
tory criteria, which include: a minimum
amount of charter capital, an appropri-
ate ownership structure, compliance
with relevant other licences. Generally,
such entities are prohibited from en-
gaging in any other business activities
apart from their licensed professional
activities. Licences may be suspended
or cancelled if the licensee either ceases
to comply with the established criteria
or breaches Ukrainian securities legisla-
tion.

Depository System

The depository system of Ukraine
has a two-tier structure, an upper tier
and a lower tier.

The upper tier comprises the Na-
tional Depository of Ukraine and other
licensed depositories whose main func-
tions are the clearing and processing of
settlements under securities transac-
tions.

The National Depository of Ukraine
mostly performs administrative func-
tions such as standardising depository
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accounting procedures and documenta-
tion related to securities transactions,
codifying securities by assigning an
ISIN, and establishing relations with
foreign depository institutions.

In 2008, the National Bank of
Ukraine and a group of the largest
Ukrainian banks founded the All Ukrai-
nian Securities Depository (AUSD),
which was expected to end the dispute
between the Interregional Fund Union
(known as MFS) and National Deposi-
tary of Ukraine, as AUSD was registered
as the successor of MFS and owner of
97% of its shares (the rest was owned
by the NBU). However the competition
between these two entities continues.

The lower tier of the Ukrainian de-
pository system consists of custodians
and securities registrars. The custodians
are engaged in the custody of securities
and servicing the securities transactions
on their securities accounts, and the
registrars keep registries of registered
securities owners. State authorities ex-
ercising control over, and supervising,
the national depository system include
primarily the Securities Commission,
the National Bank of Ukraine and the
Ministry of Finance.

Latest Legislative
Developments

The Joint-Stock Companies Act,
adopted in 2008, established the fol-
lowing securities regulation: 1) a rule
for mandatory dematerialisation of
the stock (should be completed by all
Ukrainian joint-stock companies of
30 October 2010); 2) a rule for man-
datory stock exchange listing;
3) a requirement that all corporate
documents of the joint-stock company
be put into line with the Joint-Stock
Companies Act’s requirements (change
of the charter and internal regulations).
In light of the approaching deadlines
for the compliance with the cited Act,
the Securities Commission has issued
several Regulations, dealing with the
process for dematerialisation and chan-
ge of the corporate form of the joint-
stock companies. Some new Regula-
tions of the Securities Commission
dealing with fines and penalties for
failure to comply with requirements of
the Joint-Stock Companies Act are ex-
pected to be issued soon.

With the new political consensus
reached and the shown aim of the new
President of Ukraine to focus govern-

PROf1le

Chadbourne & Parke LLP

Address:

25B Sahaydachnoho Street, 3 Floor,
Kiev, 04070, Ukraine

Tel.: +380 44 461 7575

Fax: +380 44 461 7576
E-mail: kyiv@chadhourne.com
Web-site: www.chadbhourne.com

hadbourne & Parke LLP is an international law firm with

over 450 attorneys in 13 offices located in New York,
Washington, Los Angeles, Mexico City, Sao Paulo, London,
Moscow, St. Petersburg, Warsaw, Kiev, Almaty, Dubai and
Beijing. Since its founding in 1902, Chadbourne has been
dedicated to providing practical business solutions to a diverse
range of clients in virtually all areas of law. Chadbourne is
among the leading U.S. law firms in Central and Eastern
Europe. Our lawyers not only have in-depth knowledge of the
region, but also a significant amount of experience on both
complex transactions and day-to-day legal issues that arise for
companies doing business in the region, which enables us to
anticipate and solve problems in this dynamic legal environment.

Chadbourne has one of the leading Ukrainian law practices.
We have a very strong group of Ukrainian and expatriate
lawyers with an extensive range of experience in Ukraine, which
has worked together as a unified team for more than 17 years.
Our Kiev office includes U.S.-, English— and Ukrainian-qualified
attorneys. Our partners are consistently ranked among the
top lawyers in Ukraine and the Kiev office is recognized by
legal directories including Chambers Global, Chambers Europe,
IFLR1000, Legal 500 and PLC Which Lawyer as a leading
law firm in Ukraine, particularly in the areas of corporate/
commercial and banking and finance.

The Kiev office of Chadbourne & Parke LLP provides a
full-range of legal services to clients on a variety of matters,
including mergers and acquisitions, corporate law, commercial
law, banking and finance, dispute resolution, compliance reviews
and investigations, corporate finance, securities, real estate,
energy, tax, bankruptcy and financial restructuring, employment,
insurance, intellectual property, antitrust and others.

Thoroughness, practicality, responsiveness, promptness —
these are the principles that guide us in our delivery of services.
These are the reasons why our clients keep coming back to us.

ment on resolving the economic problems of the country, the
business community hopes such focus will lead to an im-
provement in the regulation of the Ukrainian securities mar-
ket. One of the positive signs that confirms this anticipation
is the adoption by the Securities Commission of the Securities
Market Development Program for 2015. This Program con-
tains more than 120 items on the issues list, including: lower-
ing the requirements for the listing of securities, simplifying
the conditions for issuance and listing of securities, changing
the requirements posed to underwriters, providing clear rules
for share issues and circulation of currency derivatives and

other initiatives.
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