
On a Saturday afternoon in early October, 
attorneys for Citigroup drove to 
Cornwall, Conn., seeking a temporary 
restraining order from Commercial 

Division Justice Charles E. Ramos at his home. 
After discussing the case with the Citigroup 
attorneys, and hearing by phone from lawyers for 
defendants Wachovia and Wells Fargo, Justice 
Ramos issued a temporary restraining order (TRO) 
tolling, pending a further hearing several days later, 
the expiration of an exclusivity agreement between 
Citigroup and Wachovia.1

The next day, Sunday, Wachovia and Wells 
Fargo appealed and moved to vacate the TRO. In 
a brief opinion, Justice James M. McGuire of the 
Appellate Division, First Department, vacated the 
TRO, noting that “substantial questions have been 
raised regarding the authority of Justice Ramos 
to have issued the order while physically located 
outside the State of New York.”2

The events surrounding this case brought a 
spotlight to the vulnerabilities the Commercial 
Division has in processing emergency applications 
when the courthouse is closed. In response, days 
later Chief Administrative Judge Ann Pfau 
issued a “Protocol for Emergency Applications.” 
Justice Pfau’s memorandum announcing the 
protocol predicted that the current economic 
situation will  l ikely “foster additional  
emergency applications.” 

We address below the protocol adopted by the 
Office of Court Administration as well as certain 
procedural issues that come into play when seeking 
emergency relief when the courthouse is closed.

The New Protocol
Chief Administrative Judge Pfau’s Protocol 

for Emergency Applications, issued on Oct. 10, 
2008, notes that, in the past, attorneys have been 
“left to search on their own for a judge who will 
entertain” an application during the evenings, 
weekends and holidays when the courthouse is 
closed. This contrasts with the practice in the U.S. 

District Court for the Southern District of New 
York, which assigns a judge to Part 1 to handle 
emergency matters.3 In case of an emergency 
outside of regular business hours, it is recognized 
that a phone message left with the chambers of the 
Part 1 judge, whose name is posted on the court’s 
Web site, will usually result in a prompt reply. 

The protocol establishes an emergency phone 
number and e-mail address (800-430-8457, 
emergency@nycourts.gov) for an attorney to 
contact in the event of a need for a TRO when 
the courthouse is closed. Such inquiry will be 
received by the Court’s Division of Technology 
staff, which will convey the essential information 
to the administrative judge (or backup in the event 
the administrative judge is not available) who 
will make arrangements to have a judge hear the 
application. The protocol further notes that, in the 
event the judge hearing the emergency application 
wants to arrange for a multiparty conference call, 
the Division of Technology can make appropriate 
arrangements. However, the protocol does not 
address all of the procedural complications that 
arise from emergency TRO applications outside 
of business hours.

Signing Orders Out of State
A threshold issue is whether a state judge 

must be physically present in New York to enter 
a valid and enforceable TRO. The New York 
State Constitution provides that “[a] justice of the 
supreme court may perform the duties of office or 
hold court in any county….”4 Statutory authorities 
track this language.5 Indeed, CPLR §2212(b) 
provides that ex parte motions without notice may 
be made to a justice out of court “in any county 
in the state.” Whether these provisions absolutely 
preclude a judge from engaging in any judicial act 
whatsoever outside the state is not entirely clear 
on their face. Case law addressing these provisions 

has focused on the authorization thereunder for 
Supreme Court justices to be temporarily assigned 
to other counties.6

While New York courts have considered whether 
New York judges can conduct hearings outside of 
New York, they have not had much occasion to 
consider whether judges can sign orders outside 
the state. In People v. Craig, the Supreme Court, 
Bronx County held that the court’s examination of a 
potentially unavailable witness located in a different 
state would exceed the court’s authority.7

The court wrote, “[i]t is a universally accepted 
principle of law that a court may not sit outside the 
territorial limits of its jurisdiction, for any reason 
whatsoever, even with (and, a fortiori, without,) 
the consent of all parties, and any proceeding 
so conducted is a nullity.”8 Craig involved the 
prospective examination of a witness out of state, 
which would involve a public session of court 
out of state that would result in testimony that 
could become part of the trial record. Similarly, in 
People v. Shepherd, the Court of Appeals held that 
a town court could not hold a suppression hearing 
outside of the town borders.9 Shepherd was decided 
under the Uniform Court Justice Act, though, 
which expressly limits local justices to holding 
court within their municipal borders, with certain 
exceptions.10 And Shepherd again considered the 
question of a court session out of the jurisdiction, 
not the execution of an order.

Perhaps the clearest statement on the issue of 
signing orders out of state came from the Indiana 
Supreme Court over a hundred years ago. In Bayless 
v. Price, an Indiana state judge received a motion to 
enjoin a landowner from obstructing the plaintiff’s 
easement.11 From Michigan, the Indiana judge 
issued a temporary restraining order granting the 
requested relief. On appeal, the state’s high court 
held that the judge lacked authority to issue the 
order while out of state:

This action was unquestionably erroneous. His 
authority as judge was conferred alone by the 
constitution and laws of this state. Our laws have 
no extraterrestrial operation. When the judge 
passed the boundaries of the state, the power 
to exercise judicial functions did not follow 
him. He could not, as judge, sit in chambers 
in the state of Michigan and issue a valid  
restraining order.12

However, because the final judgment issued a 
permanent injunction in effect continuing the 
restraining order, the judge’s action was held to be 
harmless error.

On the other hand, the California Supreme 
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Court has held that a judicial opinion is valid even 
if signed out of state. In People v. Billa, the chief justice 
concurred in the court’s unanimous decision by faxing 
his signature on the opinion from an out-of-state 
conference.13 Because the chief justice had taken 
part in oral arguments in California, and because state 
regulations provide that the decision of an appellate 
panel takes effect when filed by the court clerk, the 
justice’s concurrence was held to be valid because the 
“legally effective judicial act,” filing with the clerk, 
occurred in California.14 A similar analysis might 
apply in New York, where orders are required to be 
entered and filed in the office of the clerk of the court 
where the action is pending.15 

While the issue of whether a New York state judge 
can validly enter an order out of state perhaps is not 
entirely clear, there are at least, as Justice McGuire 
put it, “substantial questions” as to the validity 
thereof. The new protocol anticipates this issue can 
be avoided in the future by setting in place a system 
for the appointment of a judge, presumably in state, 
to hear TRO applications when the courthouse  
is closed.

TROs Before Complaint Filed
Another issue raised by emergency applications 

when the courthouse is closed is whether the summons 
and complaint need to be filed with the clerk before 
a TRO can be issued. CPLR §304 provides an action 
is commenced when the summons and complaint are 
filed with the clerk of the court.16 

New York case law does support the proposition 
that the failure to file the summons and complaint 
renders the action a nullity.17 However, CPLR §304 
provides a safety valve for obtaining a TRO before the 
filing: “Where a court finds that circumstances prevent 
immediate filing, the signing of an order requiring 
the subsequent filing at a specific time and date not 
later than five days thereafter shall commence the 
action.” It is critical that counsel seeking a TRO 
before filing an action include this statutory language 
in the proposed order to show cause.

In a pair of elections cases, courts have emphasized 
that this safety valve in CPLR §304 is available only 
where a true emergency exists. In Connolly v. Chenot, 
a candidate for the county board of a political party 
filed a suit to dismiss his competitors’ designating 
petitions.18 The Third Department affirmed a dismissal 
of the action, holding that an order to show cause 
granting “leave of the Court to file the within papers 
and purcahse [sic] an RJI and Index number on or 
before July 27, 2000” provided insufficient language to 
invoke the CPLR’s emergency provision.19 The court 
further held that the record showed no evidence that 
the petitioners had a pressing need to effect service 
before filing the order with the court clerk.20 Since 
the petitioners had, in fact, served the order on the 
respondents before filing the papers, the action had 
been properly dismissed.

In contrast, in Bogardt v. Lite, the petitioners 
were required by statute to commence an action to 
invalidate a political candidate’s designating petition 
by July 27, 2000.21 The petitioners obtained an order 
to show cause on July 26, served the respondents on 
July 27, and filed the papers with the county clerk on 
July 28.22 The order included the statutory language 
that “the signing of this order to show cause shall 
commence this proceeding provided that, not later 
than five (5) days hereafter, the order to show cause 
or a conformed copy thereof is filed with the County 
Clerk.”23 On these facts, the Supreme Court, Nassau 
County allowed the action to proceed.24 

It may be difficult to distinguish between the 
language of the orders to show cause in these cases, 
but it seems likely the courts will look for a clear 
need to commence an action before filing, before 
they approve orders to show cause under the safety 
valve provision of CPLR §304.

• When Is an Application Ex Parte?
In reversing the grant of the TRO, Justice 

McGuire found that the lower court’s TRO was 
not “the product of a motion made on notice” and 
thus was reviewable under CPLR §5704(a). CPLR 
§5704(a) permits a justice of the Appellate Division 
to vacate or modify without notice to the adversary 
any order that had been “granted without notice to 
the adverse party.” But was the TRO here granted 
without notice? The record indicates that telephone 
notice of the TRO application was given to defense 
counsel and that defense counsel participated in the 
hearing before Justice Ramos by telephone.

A TRO application can be brought ex parte or 
on notice. In Schulz v. State, where the respondent 
was given 10 minutes’ notice of petitioner’s TRO 
application,25 the Third Department considered the 
difference between the two.26 The Third Department 
concluded that the order was effectively an ex parte 
TRO granted without notice, as the 10-minute 
warning was “temporally inadequate to enable 
respondent to create a record for the purpose  
of appeal.”27

The Third Department’s focus on the ability to 
create an appellate record is consistent with the 
reasoning in Sholes v. Meagher, in which the Court 
of Appeals held the lower court’s order made sua 
sponte was an ex parte order.28 In Sholes, the trial judge 
sanctioned an attorney who made “disrespectful facial 
expressions” despite instructions to stop.29 The Court 
of Appeals affirmed the dismissal of an appeal brought 
under CPLR §5701(a)(2), observing that orders sua 
sponte were not the product of motions on notice as 
envisioned by CPLR §2211 or §3216.30

Conversely, the First Department dismissed a 
motion brought under §5704(a) after the adverse 
party had already moved on notice in the issuing 
court to vacate a TRO.31 By moving on notice, the 
respondent had converted an ex parte temporary 
restraint into “the result of a contested motion based 
on supporting and opposing papers.”32 Such an order 
had to be appealed under the provision for formal 
appeals by right, CPLR §5701(a)(2).

Conclusion
Not surprisingly, urgent weekend TRO applications 

can bring to the surface issues that are infrequently 
encountered. The protocol is a very positive step 
towards alleviating the difficulties counsel face in 
seeking emergency relief when the courthouse is 
closed. Pitfalls remain, however, requiring careful 
navigation by litigation counsel.
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