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Renewables Spread to
the Near East

by Sohail Barkatali and Yasser Yaqub, in Dubai

Countries in the Middle East and North Africa— the so-called MENA region — are
moving to diversify the power generation base by moving away from natural gas and oil.

Various countries in the region are actively investigating potential new projects
involving coal-fired power plants, nuclear energy facilities and solar, wind and waste-to-
energy projects.

Renewables, Really?

The MENA countries, for the most part, have been slow to turn to renewable energy.
Abundant and cheap oil has meant there has been little need. A lot of the push to renew-
ables in the United States has been to lessen US dependence on the Middle East for oil.
Not only is oil abundant, but local policies also make the price of oil and gas appear
cheaper than its real cost. The region subsidizes energy prices. It also does not put a price
on carbon so that emissions from burning fossil fuels are not taken into account in
weighing fuel options.

Various studies undertaken in the region have demonstrated that an overwhelming
case can be made for renewable energy projects. For example, a renewable energy

resource study commissioned by the Authority for Electricity / continued page 2

EQUIPMENT LEASES will have to be put on balance sheets under a
proposal the two accounting standards boards released in mid-August.

The proposal is expected to force lessees to bring $640 billion in leased
assets back on to their books. Comments are being collected until December
15.The proposal will apply to existing leases once it takes effect. No effective
date has been set yet, but speculation is it could take effect as early as June
next year.

US companies that use GAAP accounting classify leases currently as
“capital leases” or “operating leases” for book purposes. Capital leases are
a form of financing and the obligation to pay rent is / continued page 3
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continued from page 1

Regulation in Oman found that the level of solar energy
density in the Sultanate is among the highest in the world,
particularly in northern parts of Oman and in the interior
desert areas. The same is true of other jurisdictions such as the
United Arab Emirates and Saudi Arabia. Similarly, it is now

countries.

widely acknowledged that the potential for large-scale wind
farms exists in Morocco, Egypt and Saudi Arabia, among other

Electricity demand in most states in the region is increas-
ing at an average annual rate of 6%. Not all countries are
blessed with abundant hydrocarbons that can readily be
deployed as fuels for power generation. This is particularly true
in states such as Morocco, Egypt, Tunisia, Syria, Jordan and

Renewable Energy Projects in the MENA Region

Jurisdiction

Algeria

Country facts and policy

Energy objectives for Algeria include reaching a 5% share for renewable

energy in the electricity sector by 2017 (or 750 mws of capacity) and a

20% renewable share by 2030. The renewable energy capacity in 2030

would be made up of concentrating solar power or CSP (70%), PV (20%),

and wind (10%).

Algeria intends to tap its sunshine on an industrial scale for:

- itself (with an aim of increasing the solar percentage of its energy mix
to 5% by 2010) and

- Europe (to help the EU reach a target of obtaining 20% of its energy
requirements from renewable energy by 2020).

According to a study by the German Aerospace Agency, Algeria has the

largest long term land potential for concentrating solar thermal power

plants.

The government is in the process of establishing laws, funds and insti-

tutions to support project development. Bidders in any tenders must be

51% Algerian-owned (public or private sector) and must include a local

engineering or manufacturing concern.

Key projects to watch

Two CSP projects are currently at
different stages of development:

Hassi R’Mel ISCC plant:

- Projected capital cost: €315
million.

- It will have:
- two 40 mw gas turbines,

- one 80 mw steam turbine,
and

- two parabolic trough solar
fields with a generating
capacity of 25 mws.

Meghair ISCC plant:
—Projected capital: US$1 billion.
-Estimated capacity: 400 mws.

of which 70 mws will be
provided by CSP (parabolic
trough).

- Option to expand the scope of
the plant to make it a 480 mw
facility, of which 80 mws would
come from solar, and include
water desalination.

- Scheduled for commercial
operation in 2015.

Bahrain

The government is exploring various renewable energy initiatives.

Bahrain is planning to develop a 5 mw solar power project and could
issue tenders for the scheme during 2010.

Egypt

Egypt aims to generate 20% of its energy from renewable sources by 2020.

The government expects to install more wind farms than solar projects in
the early years of its renewable energy plan as solar power is more expen-
sive.

The government launched a plan in 2007 for wind power to supply 12% of
electricity demand by 2020 (approximately 7,200 mws), scaled back from
an initial 20%, which could indicate a desire to have greater contributions
from solar energy and biomass. From a general perspective, the plan aims
to engage the private sector -- and foreign investors -- in the wind sector.

The country launched its first

commercial solar development, a

150 mw ISCC power plant, south

of Cairo, at Kuraymat:

- Parabolic-trough technology
(20 mw solar field).

- Projected capital cost: around
€340 million.

430 mw wind farm at Zafarana.

Potential to expand capacity to

2,200 mws by 2020.

200 mw wind farm at Gabal el
Zeit. Expected to be commis-
sioned during 2013.

200 mw wind farm in the Gulf of
Suez to be developed jointly by
the New and Renewable Energy
Authority (NERA) and Masdar.

Jordan

Currently, only 2% of the energy consumed is derived from renewable
energy sources. Jordan wants to increase the use of renewable energy
to 10% by the end of 2010, mostly from wind and CSP.

After an initial focus on solar water heaters and PV, there is now
increasing interest in commercially-viable grid-connected solar projects,
with international cooperation.

The MDA, which runs the affairs of the Governorate of Maan in the
southern part of Jordan, is working to attract more investments in the
renewable energy sector and is particularly hopeful that this will be
facilitated through renewables-focused legislation. New draft legisla-
tion provides for direct selling into the grid, unsolicited projects, demar-
cation of land for renewables projects and the establishment of a fund
to facilitate renewables projects.

- Plant will also include a
back-up fossil-fuel boiler to
guarantee 24-hour dispatch-
able electric power.

- Project is expected to enter

operation during 2013.

- Project could be the largest CSP
project in the world using
direct solar steam generation.

Kamshah wind farm project:

-Estimated capacity: 30-40 mws.

Fujeij wind farm:

- Estimated capacity: 80-90 mws
(which could be increased to

250 mws at a later date).

- Eight groups have now been

prequalified to bid.

- additional tender for three

more wind energy plants in

southern Jordan is expected:

- The tender would package
together three wind turbine
stations at Al Harir, Maan and
Wadi Araba for the winning
bidder to develop and construct
concurrently.

- Combined, the three plants
would produce 300-400 mws
of wind energy.

Kuwait

Kuwait aims to produce 5% of its electricity from renewable sources by
2020. A tender for advisors for a solar project is expected to be issued
during 2010.

Asolar IPP is being considered.
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Yemen.There is a growing realization that some of the
demand in the region, particularly in rural or electrically-
isolated areas, can be met by harnessing renewable energy.

Air pollution levels in MENA are among the highest in the
world. Some governments are acutely aware of this and keen
to implement measures to combat these levels by taking steps
to try to improve air quality and, at the same time, reduce their
carbon footprints.

Renewable energy could prove a major export for some
countries. The Desertec initiative is a huge multi-lateral solar
project planned for the Middle Eastern and North African
desert regions that aims to ensure that by 2050, more than
50% of Europe and the MENA region’s electricity requirements
are generated from renewable sources.

Another attraction to some MENA countries of using wind
and sunlight to generate electricity is that it will free up more
oil and gas for export.

Finally, the potential for stimulating the local economies
should not be ignored. New development means jobs. There is
also the potential in the longer run of establishing industries
around the renewable energy sector — for example in research
and development, manufacturing and operation and mainte-
nance.

Solar and Wind

Solar and wind remain the two most promising forms of
renewable energy for the region.

The Masdar City initiative in Abu Dhabi is focusing on solar
power in its drive to establish a model sustainable city that
minimizes carbon emissions. A pilot 10-megawatt solar photo-
voltaic project was brought on line in the summer of 2009
and, while the financial downturn delayed the roll out of
further renewable power development, a consortium of
Spanish company Abengoa and French company Total was
awarded the Shams 1 project in June 2010 that involves devel-
opment of a 100-megawatt parabolic trough technology solar
thermal plant.

The project company for Shams 1 will be owned 60% by the
Abu Dhabi Water and Electricity Authority and 40% by the
private developers.

While Shams 1 will contribute greatly toward future devel-
opment of renewable energy projects in the region, a $1 billion
solar thermal project in Oman (see table for more details) is
likely to be 100% private sponsor owned and developed and is
more likely to be the true litmus test of the / continued page 5
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treated like debt. Operating leases are off balance
sheet. An example of an operating lease is renting
a car from Hertz or Avis.

FASB and the IASB— the Financial Accounting
Standards Board in the United States and the
International Accounting Standards Board in
London — made the proposal in a joint exposure
draft. One goal is to bring reporting of leases in
the United States in line with how they are treated
in other countries. The boards also said that they
felt they have an obligation to investors who have
told the board the investors must add back lease
obligations when evaluating public companies in
order to get a true picture of how deeply the
companies are indebted.

The new rules will make lessees who have
been using operating leases look like they are
carrying more debt. PricewaterhouseCoopers said
it expects the proposal to add about 58% more
debt to the average company’s balance sheet. This
is a concern in the current economy with many
companies already close to the edge in the
amount of debt that lender covenants allow them
to carry. At the same time, lessees may experience
an increase in earnings if the rents are treated as
equivalent to a debt rather than a running
expense.

How lessors book the assets will depend on
whether they are running a real rental business in
substance where they keep getting the assets
back. If yes, then a lessor would use a “derecogni-
tion” approach where it removes from its books
the cost of the rights it has transferred to the
lessee, but records the residual value as an asset.
If not, the lessor will have to use a “performance”
approach where it removes the asset entirely from
its balance sheet, but has a liability to allow the
lessee to use the asset. Lessors in both cases would
record rental income over the lease term.

The lessee would have to record an obligation
equal to the present value of the expected rental
payments over the lease term. Both lessors and
lessees would be required to use the longest lease
term that is more likely than not to occur.

The proposal is expected / continued page 9
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Renewable Energy Projects in the MENA Region (cont’d)

Jurisdiction Country facts and policy Key projects to watch

Libya Libya’s goal is to maximize crude oil (and natural gas) exports, which A feasibility study for the construction of a 100 mw CSP plant is
could be a driver for scaling up renewables. currently being undertaken focusing on five potential sites:

A new law on liberalization of energy markets, including renewable -The study was expected to be finished by the end of 2009.
energies and CSP, is under discussion. - Atender is due to be issued in 2Q 2010.

Wind, PV and CSP are expected to contribute up to 10% of the electricity

supply by 2020.

Morocco Morocco is currently the only country in the MENA region linked to the Major solar projects forming a technology).

European power grid. It is keen to become an energy exporter in the long term. part of the sol_ar power genera- - Site will be contiguous to an
Rabat aims to produce 42% of its power needs from renewable sources by tion program include: existing ISCC system.
2020. Ouarzazate CSP plant: - Wind projects include the
In November 2009, Morocco announced a US$9 billion solar project that - 500 mws (trough technology). Tarfaya IPP.
officials said would allow solar, wind and hydroelectric power to provide 38%  _ |t is due to be commissioned in
of the country’s electricity by 2020. The proposed solar plants would account 2015.
for 2,009 mws of generating capacity. The project, to be funded by state and Ain Beni Mathar CSP plant:
private investors, would use large-scale CSP technology. .
-125 mws (parabolic trough

Oman Oman commissioned a comprehensive study of renewables that Oman is planning to develop its financial and legal standpoints:
concluded there are significant opportunities for renewable energy in the first solar project at a cost of up - First draft of the strategy
country: to US$1 billion: report was submitted to the
- principally for solar power (solar energy density in Oman among highest - Potential capacity: between 50 government in the first

in the world), mws and 250 mws. quarter of 2010.

- but also in some areas for wind power (significant wind energy potential - r”"'_:l')"_’la,l b"fEf’ to;lt.u:.y the B !thIe.krelpor; Is acceptefrl, Ehen
in coastal areas in the southern part of Oman and mountains north of easibl ity of establis Ing a csp itis like yt .at a RFP will be
Salalah) project from the technical, out in the final quarter of

o . . o 2010.

In particular, the study singled out CSP as a technology with promising

commercial-scale potential.

Qatar Qatar has a substantial interest in renewable energy projects. However, A feasibility study for the country’s first ever solar power project is
available land remains a challenge. being undertaken. The projected capital cost is US$1 billion. A polysili-
Qatar is expected to commence research into energy efficiency and con manufacturing plant is also being considered.
renewable technologies suited to the local environment.

Saudi Arabia Interest in renewables is gathering, with modest projects being rolled 2 mw PV array at King Abdullah collaboration with Saudi-based
out. Early 2009, the Saudi oil minister said, “Saudi Arabia aspires to University of Science and National Solar Systems (NSS).
export as much solar energy in the future as it exports oil now”. Technology (KAUST): - Project is managed by Saudi
In April 2010, King Abdullah issued a Royal Decree establishing the King - Estimated cost: €11.3 million. Aramco on behalf of the Saudi
Abdullah City for Atomic and Renewable Energy. This is intended to - Thf* deve.lqper Is C.onergy ) governmen?. .
serve as a center for renewables research and for co-ordinating national Asia-Pacific (a regional subsid- = Saudi Oger is managing the PV
and international energy policy. iary of Hamburg-based Conergy portion.

AG).
- Project will be executed in
Syria Syria’s Public Establishment of Electricity for Generation &
Transmission (PEEGT) appointed advisers in July 2010 for a 50-100 mw
wind farm to be located at either Al-Sukhna, 70 kilometers east of
Palmyra, or Al-Hijana, 50 kilometers south of Damascus, or at both
sites. An RFP is expected to be issued in the second half of 2010.

Tunisia Tunisia is currently highly dependant on oil and gas. It is now keen to Threg CSP projects are in the in.the beginnir}g °_f 2011,
diversify its energy mix. pipeline: with work beglnnlr?g in
During the 2009-2014 period, Tunisia aims to increase by five fold its - Project 1 W"! either F’e apure25 EOI_Z'?OJZ%J_OSP;(;?EOHS_Wc.);_ld
production of renewable energies to reach 550 mws, which would mw CSP P’?JECt (estimated cost: . egln{r;] th » colncl
amount to 13% of the country’s electricity generation capacity. Us$85 million) or a 150 mw Ing With the commissioning

. . ISCC plant with 125 mws gener- of the transmission line to
In 2008, the government launched a four-year plan aimed at setting up Ital
740,000 square meters of solar captors. ated from natural gas and 25 . o . .
mws generated from CSP. - Project 3 will be closely linked
— Operations expected by with the ELMED interconnection
2012/2013. between Italy and Tunisia. The
- Project 2 will be a private CSP t(;talhc.aﬁazcoltg' will be .::.I,(;OO mws,
plant with a capacity of 100 otwhic mws will bé
. . reserved for renewable energy.
mws using parabolic trough - ;
Generation to serve this trans-
technology. TN -
R . . mission line will come from a
- Production from this plant will plant (or plants) developed by a
largely be directed toward selected private company. It is
exports. expected that at least 100 mws
- Pre-feasibility studies have of this production will come
identified five sites. from a CSP plant. The 100 mw
- Estimated cost: around €320 plant is expected to have a cost
milion. of €320 million.
- Acall for tenders is scheduled
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Near East

continued from page 3

viability and financing of such projects in the region.

Wind is also expected to gain a significant foothold. Some
countries in the region have areas with high average wind
speeds. The main disadvantage of wind projects lies in their
intermittency: the wind does not always blow when it is
needed to generate electricity and can put strain on the
electricity grid. Intermittency risk can be mitigated by estab-
lishing wind farms over a large enough geographical area or by
linking wind projects to hydroelectric power plants (for
example, in a country like Egypt that offers both wind and
hydroelectric potential) to deal with intermittency and to
absorb any excess wind power by using the energy to pump
water that can be run later through a hydroelectric dam.

The table lists some of the projects that are being under-
taken in the region.

Government Support Mechanisms

Experience outside the MENA region shows that projects
cannot be financed without the certainty of a long-term
revenue stream that allows an acceptable rate of return.
Governments in Europe and Canada have used feed-in tariffs to
assure renewables developers high enough prices for their
electricity to make the projects economic. Renewable portfolio
standards at the state level and tax subsidies at the national
level have performed the same function in the United States.

Thermal power projects in the region have benefited from
direct offtake arrangements that require local utilities to
contract on a long-term basis for power. These power purchase
agreement models are now well established in Abu Dhabi,
Bahrain, Oman and Saudi Arabia.

The model has also been used in certain other countries for
the purposes of procuring renewable energy and has certain
unique features. First, the scope is limited to an individual
project and the tariff and conditions match the requirements
of that particular asset. Second, the counterparty is normally a
strong creditworthy entity. Third, it is based around a “take or
pay” arrangement to provide certainty of revenues. Equally, it
provides the offtaker with the certainty of a fixed unit price for
the energy. Fourth, the contract is of a long enough duration to
allow long-term debt financing. There are a number of disad-
vantages to this approach. Long-term fixed quota PPAs commit
the offtaker to purchase power at a fixed price and amount

CHADBOURNE
PARKE

irrespective of whether the price remains competitive or
whether that power is actually required. In addition, the
procurement of such projects can be costly and time consum-
ing as each PPA is negotiated individually, although over time a
precedent can be established that will be acceptable to the
market.

There is a strong lobby for governments in the MENA
region to implement feed-in tariffs.

Abu Dhabi announced earlier this year that it is in the
process of introducing such a tariff. The details have not been
announced yet.

Jordan is considering a limited feed-in tariff that would
only apply to excess power sold to the grid from “inside-the-
fence” facilities that use renewable energy. A factory or other
industrial plant would generate its own electricity but then be
allowed to sell any spare output into the grid at the tariff price.
There are a number of advantages with this approach. First, it
provides a socially-responsible framework in that it begins to
make consumers more responsible for taking direct action for
using renewable energy for their electricity. Second, it allows
the government to test how a feed-in tariff works on perhaps
a more manageable scale than extending it to all renewable
energy purchases.

Utility Economics

The price of electricity in the MENA region is already heavily
subsidized. Clearly, conventional energy remains cheaper than
energy procured from renewable energy sources.

The cost base of a government utility in the region is made
up of a number of elements: capital cost, operation and
maintenance costs, fuel costs (at market value) and costs
associated with the “wires” businesses (namely the costs
associated with transmission and distribution). The price paid
by end users for energy is fixed, in many cases by regional
governments at cabinet level. This is artificially kept low. In
order to ensure that utilities do not go out of business, they
benefit from two subsidies — a direct subsidy that is provided
to the utility by the government and an indirect subsidy that is
inherent in the cost of fuel to the sector.

Chart 1shows how the government subsidy operates in
Oman.The Oman Power and Water Procurement Company or
SAOC purchases power from generators at the true economic
cost by entering into direct offtakes with independent genera-
tors. The electricity is sold to distribution companies at the

“bulk supply tariff” that is the tariff that ~ / continued page 7
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Renewable Energy Projects in the MENA Region (cont’d)

Jurisdiction

Country facts and policy

United Arab
Emirates:

Abu Dhabi

UAE wide:

Realizing that even its huge natural gas resources will not be able to
sustain its growing electricity demand, the UAE is firmly set on diversi-
fying its energy sources. Nuclear and renewables (particularly solar, as
the potential for wind power is limited) are in the spotlight.

The UAE has set a target of supplying 7% of its electricity from renew-
able sources by 2020. This is expected to create a market for renewables
in the capital worth approximately US$8 billion in the next decade.
There has been a strong political push to showcase the UAE as a leader
in the renewable energy field, which explains the Masdar City project
(see right column) as well as its application and ultimate success in
winning the right to host the headquarters of the International
Renewable Energy Agency (IRENA).

Renewable energy, such as solar, will have competition from the exist-
ing highly-subsidized grid electricity for energy-intensive industries
(e.g., desalination). As a result, solar-powered water desalination is only
really being considered a good solution for remote off-grid applications
(where no such subsidy incentive applies).

Abu Dhabi:

Abu Dhabi is planning to introduce a program of subsidies for solar
power projects. The Department of Economic Development has been
working on a framework for a subsidy system since at least 2008.
Industry executives had expected the government to announce the
program at the World Future Energy Summit, held in Abu Dhabi in
January 2010. However, the details of the plans were not finalized in
time.

A source close to Masdar says it has held intense negotiations with the
government over the program of subsidies. Such subsidies would
“fundamentally change” the prospects for the alternative energy indus-
try in the emirate, the source said, adding: “It would be the first step in
making it feasible in the Gulf to build solar plants.”

United Arab

Emirates:

Dubai

United Arab
Emirates:

Fujairah

Key projects to watch

Masdar zero-emissions city -

US$22 billion:

Shams CSP plant:

- UAFE'’s first utility-scale solar
power plant.

- Parabolic trough technology
will used. Modular design, so
the plant could be expanded
from an initial 100 mws
(Shams 1) to as much as 2,000
mws over several years.

Shams 1:

- Estimated cost: up to US$500

million.

- Site: at Madinat Zayed, as was
originally planned.

- Masdar has awarded (June
2010) the construction contract
to a consortium comprising
Spain’s Abengoa and France’s
Total.

Shams 2: Masdar was expected
to launch a bidding round in
December 2009 or January 2010.
Its advancement is presumably
dependant on the progress of
Shams 1.

TECOM Investments (a member
of Dubai Holding) has set up
EnPark (The Energy and
Environment Park). The business
park, launched in May 2007, is a
long-term project to address
power shortages in Dubai and
the industrial areas of Sharjah,
Ajman and Ras al Khaimah. The
project is a “free zone” spanning
over 8 million square feet of
office, research center, residen-

tial, educational and leisure facil-

ities. The mission is “to be a
profitable energy and environ-
ment business park that contrib-

utes AED 1 billion annually to the
energy and environment industry

by 2014”

- Delayed by the financial crisis.
In June 2009, the executive
director of electricity affairs in
the Energy Ministry said that
Dubai was planning on setting
up the region’s largest solar
power plant.

- Seemingly on hold since the
financial crisis.

Feasibility studies are being

undertaken for a US$1 billion

wind farm project (may supply
up to 10% of Dubai city’s power
in the future).

- No readily available news to

this effect yet.

Wind farm (66 mws):

A feasibility study to exploit wind energy in the emirate has been

completed.

- No readily available news to this effect yet.

The Desertec Industrial Initiative:

The project is the idea of the Berlin-based Desertec Foundation, which
was set up by the Trans-Mediterranean Renewable Energy
Co-operation (Trec) network, a group of scientists, politicians and
other experts in renewable energy from Europe and the MENA region.

Trec has been pursuing the idea of using the desert sun to power
Europe’s homes and factories since 2003. (It aims to provide 15% of
Europe’s power demand by 2050 from renewable energy projects in
the MENA region.) However, the size of the enterprise means it has
often been met with skepticism. The plan does now seem to be
moving closer to reality. In October 2009, the Desertec Foundation
met with 12 private companies in Munich to establish the Desertec
Industrial Initiative. With private companies backing the scheme, the
emphasis has turned to ensuring that the technical, financial and
political support is also forthcoming.

All countries
bordering the
Sahara

The new Desertec Industrial Initiative consortium is led by German
reinsurance firm Munich Re and includes several German energy
firms, consultants and banks, including Siemens, Deutsche Bank, HSH
Nordbank, Schott Solar, M&W Zander, E.ON, RWE and Man Solar
Millennium — the latter a consortium of Man Ferrostaal and Solar
Millennium. Switzerland-based ABB, Algeria’s Cevital and Spain’s

Abengoa Solar complete the line up.

Over the next four years, these companies plan to create a political
and regulatory framework in conjunction with the relevant govern-
ments and set up pilot projects. If the initiative goes ahead, the
Desertec concept is likely to be rolled out as a series of new solar and
wind power projects, with solar predominating. While electricity
generation is the main aim, any waste heat from the power genera-
tion could also be used to desalinate water.
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represents the purchase price plus a small up-lift or profit
element. This cost includes the connection fee payable by the
generator. The power is then simultaneously bought and sold
at the delivery point and wheeled by the distribution compa-
nies to their respective franchise areas. A connection fee is
payable to the Oman Electricity Transmission System Company.
The price at which power is sold to end customers is fixed by
the Council of Ministers. It is significantly lower than the true
economic cost of buying and supplying the power to the end

Chart 1: Financial Transaparency & Accountability Post Reform Funding
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of power contracts entered into with each project being bid
separately and any economic purchase obligations continuing
to be satisfied.

Challenges

Renewable energy projects still have a way to go before they
can be successfully deployed on a large scale in the MENA
region.

Such projects, even at small-scale pilot levels, are still
scarce. Governments and other power sector offtakers still
have to be educated about renewable technologies. Some
headway is already being
made with the appoint-
ment of technical, financial
and legal advisers by
various governments in the
region.

Few parts of the MENA
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user. The difference between the sums recovered and the sums
paid is the subject of a subsidy calculated by the Authority for
Electricity Regulation in Oman and allocated by the Ministry of
Finance in Oman for distribution between the various supply
licensees in Oman.

Arenewable energy project can fit within this mechanism
without the need for legislative changes or the need to intro-
duce specific regulations to ensure the viability of such a
project.

Against the backdrop of such an arrangement, it is
arguable that there is no need for a feed-in tariff mechanism
to drive the development of a renewable energy sector. The
growth of the sector can be controlled by virtue of the number

region have weather data
(outside of metropolitan
centers) of a level sufficient
to provide sponsors and
lenders with the comfort

Muscat Electricity Distribution
Company SA0C

Majan Electricity Company SA0C

they need to finance
projects. This is especially
relevant in jurisdictions
that apply the direct
offtake model to renewable

< Mazoon Electricity Compamy
SADC
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power procurement, as the
power plant is then
required under the power
contract to be capable of
producing at certain levels of output throughout the term of
the contract. Rather than establish meteorological stations
and wait for a sufficient level of insolation or wind data to
build up, the offtakers can, for a defined initial period until the
historical weather data has built up to an acceptable level,
offer to share the risk in this respect. The sharing of risk for a
limited period of time can be effectuated in a number of ways,
including through the introduction of an appropriate mecha-
nism in the tariff structure for the project.

Given the formative stage of renewable energy in the
MENA region, most governments, even if they have a stated
policy setting targets for renewable energy, have yet to imple-

ment a regulatory and legal framework 7 continued page 8
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that would support the stated renewable objective. There are a
few exceptions to this, such as Jordan which is finalizing a
renewable energy law that,among other things, facilitates the
acquisition of land for renewable energy projects. The
approach of some jurisdictions appears to be to run pilot
renewable power projects (whether on a small or utility scale)
to whatever extent the existing power sector law allows.The
experience garnered from such pilot projects might then be
used to make substantive changes to the sector law geared
toward supporting the growth of future renewable energy
projects. Such an approach is not without merit, as these initial
projects will allow countries to correct course not just from a
legal and regulatory perspective but also in terms of imple-

At least 15 countries in the Near East and

North Africa are actively considering large solar and

wind projects.

menting of the subsidies that the renewable energy industry
still needs to compete with fossil fuels.

Given that several of the larger renewable energy projects
in the region are only just taking off, the appetite for lenders to
provide financing to such projects has not been established.
Smaller projects may not need recourse to the debt market,
but utility-scale projects will and will require credit support. An
encouraging fact is that the project finance market and
practices in relation to large thermal power projects in the
MENA region are fairly developed, with certain jurisdictions
such as Abu Dhabi, Saudi Arabia and Oman having well-estab-
lished precedents for financing and project documentation.

Arenewable power project within the MENA region
supported by an enabling government policy and regulatory
framework, a well-defined and economically-viable tariff struc-
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ture and project agreements based on previously-banked fossil
fuel power project documents should be able to tap into the
project finance lender market.

China Renewables
Update

by Christopher Flood, in Beijing

China has introduced a series of new regulatory and policy
initiatives focused on the wind, solar photovoltaic and
biomass industries that will be of interest to both Chinese
and non-Chinese industry participants.

The new initiatives are expected to provide an additional
push to China’s already thriving
wind and solar PV equipment
manufacturing industries and
greatly increase the renewable
energy project development
opportunities within the
domestic market.

Recent developments in the
wind sector include elimination
of a minimum 70% local
content requirement on wind
turbines for use in government-
subsidized projects and of
import duties on wind turbine
components used by larger domestic manufacturers. The
government also implemented a national feed-in tariff system
for wind power recently as it continues aggressively to expand
wind generating capacity.

In addition, China is poised to begin exploiting its vast
offshore wind capacity under new rules introduced this year
governing the development of offshore projects. However,
foreign industry participants wishing to enter the sector will
be required, at least for the time being, to form a joint venture
with a Chinese majority partner. Bidding on China’s first
offshore wind concessions was underway as of press time.

In the solar PV industry, recent national- and provincial-
level regulatory initiatives have begun providing the incentives
necessary to develop a sizeable domestic market for the first
time. These incentives include national government subsidies



for the development of utility-scale solar installations and
several examples of favorable provincial-level tariffs for solar
PV-generated power.

A new national feed-in tariff for biomass announced this
year is expected to increase the economic viability of biomass-
fired power plants.

Another key development is a series of amendments that
took effect last April to the 2006 Renewable Energy Law, the
landmark legislation that enshrined renewable energy as a key
feature of China’s overall energy strategy and is the legislative
foundation for the industry in China. The amendments are
aimed at addressing some of the main issues arising from the
rapid development of the domestic renewables industry
triggered by that law, including transmission bottlenecks and
cost-sharing uncertainties. Industry players will need to await
a series of implementing regulations and the passage of time
to better evaluate the amendments, but initial reaction has
generally been positive.

Finally, the Chinese government has either announced or is
reportedly contemplating several new policy goals relevant to
the development of the renewable energy industry. These new
goals include medium- to long-term targets for renewable
energy capacity and for the carbon and energy intensity of the
Chinese economy. Although the measures are unlikely to affect
the day-to-day operations of industry participants, their impor-
tance cannot be underestimated as a guide to Chinese policy
and a yardstick against which the necessity for future regula-
tion will be measured.

National Targets

The Chinese government expects renewables to play a key
role in efforts to increase China’s energy security and to
provide a partial response to the immense environmental
pressure brought on by its unprecedented industrialization.
Renewables are also expected to have the same obvious
benefit of any other energy source — they will contribute
needed additional fuel for rapid economic growth.

China is targeting that non-fossil fuels (including hydro
and nuclear) will account for 10% of final energy consumption
by this year and 15% by 2020, up from approximately 9% in
2008. Achieving these targets will require a massive amount
of new investment in technology and infrastructure. China
was the global leader in renewable energy and energy
efficiency investment in 2009, with $34.6 billion invested,
almost double that of second-place United / continued page 10
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to have a significant effect on the continued
attractiveness of lease financing. However,
interest among renewable energy developers
in leasing in the United States is being driven
currently by other factors than keeping
obligations off balance sheets.

A LAWSUIT will test whether power projects
that are awarded federal tax credits become
subject to the National Environmental Policy
Act.

Such projects could have to get time-
consuming environmental impact statements.
The case could also affect renewable energy
projects that receive Treasury cash grants.

However, the environmental group that filed
the suit lost another round in late July.

The suit was filed after the IRS awarded $1
billion in investment tax credits in November
2006 to developers of nine projects that planned
to use gasification and other advanced technol-
ogies to generate electricity or produce other
forms of energy for industrial use from coal.
Section 48A of the US tax code authorizes a 20%
investment tax credit for building new
integrated-gasification combined-cycle power
plants and a 15% investment credit for using
other advanced technologies to burn coal.
However, the credits were limited at the time to
$1.6 billion. Developers had to apply to the US
Department of Energy and the Internal Revenue
Service for an allocation.

Appalachian Voices is arguing in the suit
that the decision to award tax credits is a “federal
action” requiring recipients to comply with the
National Environmental Policy Act.

The Department of Energy and IRS disagree.

The environmental group originally asked a
federal district court in Washington for a prelim-
inary injunction to deny the recipients use of the
tax credits until the case could be heard. The
court declined in 2008, saying that the group
had not shown any “particularized connection
to the sites” that were distant from the
Appalachian region. The group re-filed its
argument focusing on the / continued page 11
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States.

Significant additional investment will be required in the
future. A senior member of China’s National Energy
Administration estimated in July that measures required to
implement its draft 20m1-2020 development plan for emerging
energy industries will require new investment of RMBg trillion
(about US$736 billion). In addition to wind, solar and biomass,
the plan is also expected to encourage new clean coal, smart
grid and alternative fuel vehicle technologies. It has been
reported that the plan will also include specific renewable

China led the world with $34.6 billion in renewable

energy and energy efficiency investment in 2009.

energy capacity targets amounting to a total of 500,000
megawatts by 2020, translating into 300,000 megawatts of
hydropower capacity, 150,000 megawatts of wind, 20,000
megawatts of solar PV and 30,000 megawatts of biomass.

In addition to the specific renewable energy targets, in
December 2009, China committed to reducing the amount of
carbon dioxide it emits to generate each unit of GDP by 40%
to 45% of 2005 levels by 2020. Doing so would be no small feat
in a country that currently relies on relatively cheap coal for
about 75% of its power generating capacity. However, the
government has said that this target will become binding on a
domestic level when it is included in China’s next five-year
plan covering economic development targets and priorities for
the period from 2011 to 2015. China has also targeted a 20%
reduction in energy intensity per unit of GDP from 2005 levels
by 2020.
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Onshore Wind

China passed Germany this year for second place behind
the United States in total installed wind power capacity,and it
led the world in newly-installed capacity in 2009 with 13,800
megawatts. Nationwide wind power capacity has doubled
every year of the past five, rising from 80o megawatts in 2004
to 26,000 megawatts at the end of 20009.

China has become home to the world’s largest wind
turbine manufacturing industry, with Sinovel Wind, Goldwind
and Dongfang Electric each ranking among the world’s top 10
manufacturers. It is also home to a large number of smaller
manufacturers of generators, towers, blades and other compo-
nents. Observers predict that
the domestic manufacturing
industry is probably entering a
consolidation phase, in part
because of shrinking margins,
and also because of draft
regulations issued earlier this
year that would require that all
domestic producers be capable
of manufacturing
2.5-megawatt turbines. Both
developments are expected to
put significant pressure on
smaller, less technologically-
advanced firms.

One of the domestic industry’s biggest benefactors in its
early years was the 2005 requirement that at least 70% of
turbine equipment be domestically manufactured for wind
generation projects to qualify for approval by the National
Development and Reform Commission, or NDRC, China’s
principal economic planning organ.That requirement was
scrapped in late 2009, although observers have noted that it
has largely served its purpose of temporarily incubating a
thriving domestic industry.

Another development of interest to turbine and compo-
nent manufacturers is the elimination by the Ministry of
Finance in the spring of 2010 of import duties on wind turbine
(and hydro turbine) components. The duties were previously
set at 3% to 30%.These components can now be imported
duty free by turbine manufacturers capable of meeting size
and technological requirements, which may incidentally add to
industry consolidation pressure.

The government also changed its pricing policy for wind



power. Its previous hybrid pricing mechanism in which feed-in
tariffs were set after competitive bidding for projects has been
replaced. Going forward, prices will be set at one of four
national feed-in tariffs that vary from RMBo.51/kWh to
RMBo0.61/kWh, depending on the location of the project. (The
renminbi was trading at press time at RMB6.79 to the US
dollar)

Offshore Wind

A senior spokesperson from China’s National Energy
Administration said in June that the government has been
accelerating plans for offshore wind development and expects
capacity to reach as much as 5,000 megawatts by 2015 and
30,000 megawatts by 2020. China completed construction
only this year on its first offshore wind pilot project.

The regulatory basis for this expansion was jointly issued
by the State Energy Administration, or the SEA, and the State
Oceanic Administration earlier this year. The Interim Measures
for the Administration of Offshore Wind Power Development,
referred to below as the “offshore measures,” governs the full
life-cycle of offshore projects, from the planning phase, to the
project approval and construction process, to post-construc-
tion environmental and other reporting obligations.

A key consideration for foreign developers is that foreign-
owned entities are prohibited from developing offshore
projects, unless they do so from the minority position in a joint
venture with a Chinese partner. That is, the Chinese entity
must own at least 51% of any Chinese-foreign joint venture in
the industry. This is in contrast to the onshore wind regula-
tions, which do not expressly prohibit foreign-controlled devel-
opers (although in order to qualify for approval under China’s
clean development mechanism rules, such a structure may in
fact be required in any event).

Under the offshore measures, concession development
approvals are to be awarded primarily on the basis of the bid
feed-in tariff, but also after consideration of the construction
design and the developer’s technical capability and perfor-
mance record. This range of considerations reflects the added
technological sophistication required for offshore projects and
perhaps also lessons learned from onshore projects, which
have typically been approved mostly on the basis of price.

Public tenders for the first four offshore concessions
located off Jiangsu province began in May and the process is
expected to conclude sometime in September. In order to avoid
some of the below-cost pricing seen by / continued page 12
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one project that is nearby,an upgrade that Duke
Energy plans toits Cliffside power plant in North
Carolina.The utility was awarded $125 million in
tax credits.

The court declined again in late July to issue
a preliminary injunction. It said the Duke project
will not be completed until 2012. Courts do not
issue preliminary injunctions unless there is a
risk of irreparable harm to one of the litigants
before the merits of the case can be heard. The
court said there is plenty of time to decide the
case before the project is completed.

The case is Appalachian Voices v. Chu.

IN-BOUND ACQUISITIONS of US businesses
with potential national security implications
by foreign investors have run into trouble on
average 14% of the time since 2006.

Two investments by Chinese companies
were effectively blocked in the last 10 months
— including one in the solar sector — after
CFIUS, a federal panel that reviews such acquisi-
tions, raised questions.The parties cancelled the
transactions.

In one case, Emcore, a US manufacturer of
components for fiber optics and solar panels,
proposed to sell 60% of certain of its businesses
to a Chinese company, Tangshan Caofeidian
Investment Corporation, for $27.8 million. The
Chinese company planned to invest another $27
million in the business after the initial purchase.
Emcore planned, as part of the deal, to establish
a photovoltaic manufacturing facility in China.
The company announced in late June that it was
withdrawing the transaction after CFIUS
expressed “certain regulatory concerns.”

Last December, CFIUS forced another
Chinese investor, the Northwest Nonferrous
International Investment Company, to drop
plans to acquire a 51% interest in FirstGold, a
mining company based in Nevada. FirstGold
holds leases to use more than 8,000 acres of
federal land. The government felt the deal
would bring the Chinese too close to a sensitive
Naval air base and other / continued page 13
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some as plaguing the onshore concession tender process, the
SEA has indicated it will eliminate the highest and lowest bids
and set a target price tied to (but less than) the average of the
remainder. This, combined with the multi-factor approach in
evaluating bids, is expected to result in more moderate pricing
for approved projects.

Solar PV

Mainland China-based, United States-listed solar PV
manufacturers Suntech Power Holdings, Yingli, JA Solar and
Trina Solar each rank among the world’s top 10 solar PV
manufacturers based on 2009 production, and the Chinese
industry as a whole supplied 43% of the world total last year.

Perhaps foreshadowing even greater visibility in world
markets among Chinese manufacturers, Yingli announced in
July that an affiliate was negotiating RMB36 billion (US$5.3
billion) in loans from China Development Bank to fund domes-
ticand international expansion. Similar deals with CDB have
been inked by Suntech, which in April announced a
“non-binding” agreement for RMB50 billion (US$7.33 billion) in
new loans over five years, and Trina Solar, which has
announced a deal with CDB worth RMB30 billion (US$4.4
billion).

However, despite the growth of the solar PV manufactur-
ing industry within China, only about 10% its manufacturing
capacity was previously geared toward serving the domestic
market. This situation has been changing over roughly the past
year,in part as a result of several new policy and regulatory
initiatives.

Most significant for the development of domestic solar
projects has been the introduction at the national level in
2009 of the “Golden Sun” program of subsidies for domestic
solar PV installations and related transmission and distribution
systems. The subsidies range from 50% of the total investment
for grid-connected projects, to 70% of the cost of standalone
off-grid projects. In each case, projects must have a minimum
generating capacity of 300 kilowatts at peak. The availability of
the subsidies is capped provincially, and they are available
through 201 based on approvals to be granted on a project-by-
project basis.

The Golden Sun program complements a set of similar
incentives aimed at promoting rooftop and other building-
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integrated solar installations.

In addition to national-level programs, several provinces
and regions have implemented their own solar PV incentives
that are expected to stimulate further development of the
domestic industry. For example, Zhejiang and Jiangsu, home to
many of China’s leading solar PV manufacturers, have imple-
mented province-wide preferential tariffs for solar-powered
electricity generation. In Zhejiang, they amount to RMBo.07/
kWh.

Meanwhile, Jiangsu has introduced a three-year solar PV
development plan with the target of achieving approximately
440 megawatts of installed solar PV generating capacity by
the end of 2011 when the program expires. Preferential tariffs
in 2009 ranged from RMB2.15/kWh for ground-based solar
systems, RMB3.7/kWh for roof-based systems and RMB4.3/
kWh for building integrated systems. The tariffs are scheduled
to be reduced in 2010 and 2011 and eliminated thereafter.

Other provinces and regions are also offering various incen-
tives to developers. In July, Shandong announced it would buy
power from solar PV generators for RMB1.7/kWh, joining both
Ningxia Hui Autonomous Region and Inner Mongolia in offer-
ing provincial-level incentives.

In 2009, the government began a competitive tendering
process for its first batch of utility-scale solar projects similar
to the process used earlier in the wind sector. Also similar to
the wind sector experience, the government set target tariffs
on the basis of bidding by potential developers during the
tendering process, with feed-in tariffs reaching as low as
RMBo.o7/kWh. Observers have suggested that the aggressive
pricing is likely in part the result of the “mandated market
share” provisions under the 2006 Renewable Energy Law,
which will require larger power firms to allocate at least 3% of
generating capacity to non-hydro renewables by this year and
8% by 2020.

Bidding began in June and was underway as of press time
to build and operate a second round of 13 utility-scale solar PV
generating projects located in six provinces. The combined
generating capacity of the 13 projects of 280 megawatts
almost equals China’s total installed generating capacity as of
the end of 2009.

In much the same way that pricing for wind projects
graduated to feed-in tariffs from “government guided” pricing
arising from the tendering process, the solar industry is also
expecting a national solar feed-in tariff program to be intro-
duced. It was previously reported that the NDRC would bring



the national solar feed-in tariff system into effect last year.
However, as of press time, there has been no announcement
and no new developments are available. It is expected that,
when announced, the measures will include separate regional
tariffs based on solar generating capacity.

Biomass

In July, the NDRC announced a new national feed-in tariff
program for power generated from biomass. The new program
sets a nationwide tariff of RMBo.75/kWh for biomass-fueled
power, replacing the 2007 tariff that provided generators
RMBo.25/kWh over the prevailing local rate for coal-fired
power. The announcement signaled the NDRC's intention to
make biomass power generation a profitable alternative,
especially in rural regions where agricultural biomass is
abundant, but generation from coal is less costly.

China’s biomass industry is small compared with wind.
However, it remains a focus of development, with several small
biomass-fired facilities being constructed, leading to modest
growth in China’s installed capacity, which in 2009 reached
3,200 megawatts.

Renewable Energy Law Amendments

Amendments to the 2006 Renewable Energy Law took
effect in April, with industry players now awaiting publication
of a series of implementing regulations that will be required to
flesh out the details. However, initial reaction to the amend-
ments has generally been positive.

By way of brief background, the broad strokes of the
regulatory regime for the renewable energy sector were intro-
duced in 2006 with the enactment of the Renewable Energy
Law, which set out a framework for the regulation of the
industry that was intended to be supported by subsequent
measures enacted by various national- and provincial-level
bodies. The Renewable Energy Law has several main pillars:

Renewable energy targets. Generation targets must be set by
the energy authority of the State Council (China’s cabinet)
both on an economy-wide basis and for specific renewable
energy technologies. In addition, “mandated market share”
provisions require major power generators to meet targets for
purchasing power from renewable sources.

Grid connections. The law requires that grid companies provide
grid connections for renewable energy projects developed
within the geographic scope of their grid systems.

/ continued page 14
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military facilities whose locations are classified.

The withdrawals are a reminder to submit
proposed in-bound acquisitions of interests in
US businesses that might raise security concerns
for approval. CFIUS was formed by President
Gerald Ford in1975. It is an inter-agency commit-
tee, headed by the Treasury Department, on
which 16 agencies sit. Submission of proposed
deals is voluntary. However, the committee has
authority to set aside transactions after the fact
that were not submitted for review.

The committee makes recommendations.
The US president has ultimate authority to block
a transaction. Only one transaction has been
formally rejected by the president. The first
President Bush rejected a proposed acquisition
of MEMCO Manufacturing Inc., a supplier to
Boeing, by the China National Aero-Technology
Import and Export Corporation in 1990.

Transactions that run into trouble are
usually withdrawn before they reach the need
for a presidential decision.

Before 2006, at most one or two transac-
tions a year were withdrawn. During the period
2006 through 2009, 64 transactions were
withdrawn, or roughly 14% of the 469 transac-
tions submitted to CFIUS for review during that
period.

CFIUS still approves most requests, includ-
ing a purchase by EdF, which is owned partly by
the French government, of a minority stake in
nuclear plants owned by Constellation Energy.

In July, 50 members of the House steel
caucus sent Treasury Secretary Timothy Geithner
a letter urging him to “thoroughly investigate”
a proposed investment by the Anshan Iron &
Steel Group of China in the Steel Development
Company in Mississippi. Terms of the invest-
ment have not been announced but are believed
to involve investments in as many of five steel
mills owned by the US company. The congress-
men charge that the investment could distort
the US market because of the Chinese compa-
ny’s access to “massive Chinese government
subsidies” and cost /continued page 15
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Cost sharing and incentives. The law sets out the general
framework for subsidizing renewable power plant develop-
ment, power generation and grid connection and allocates the
cost between the generators and end users. The law envisages
that incentives will be managed through future legislation on
pricing arrangements, direct subsidies and tax incentives.
Some incentives will be allocated directly through a govern-
ment-managed fund.

The amendments are intended to deal with some of the
most pressing problems arising from the industry expansion
brought on by the Renewable Energy Law. A vivid illustration of
these issues is the fact that an estimated 30% of China’s total
installed wind capacity is not connected to the grid, and where

China’s development plan for the next 10 years calls for

another $736 billion in new investments in emerging

energy industries.

grid connections do exist, developers have been plagued by
transmission bottlenecks. Without action on the policy and
regulatory front, these problems were expected to intensify as
China implements its plans to continue to develop renewable
projects at a rapid pace. The new projects will include, for
example, seven wind mega-projects, each with 10,000
megawatts of generating capacity, several of which will be
located in sparsely populated regions with lower transmission
capacity such as Xinjiang, Inner Mongolia and Gansu.

The amendments have three principal purposes.

First, they improve coordination among central, provincial
and local government agencies on renewable energy develop-
ment. Local governments must develop renewable energy
plans that are consistent with the frameworks set out by the
national government by requiring that the local plans be filed
with the SEA. Coordination is also to be improved among the
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bodies responsible for renewable energy planning and devel-
opment and those responsible for energy planning and devel-
opment more generally.

Second, the amendments renew and strengthen the
obligation of transmission companies to provide grid connec-
tions to renewable energy installations. The absence of reliable
connections has resulted in, at least temporarily, a significant
amount of unutilized generating capacity and inefficient
capital investment. This is in part the result of the natural
reluctance on the part of the transmission companies to make
the required investment to expand capacity to more remote
locations where many renewables projects are located. The
amendments aim to address this issue primarily by reiterating
and strengthening the guarantee imposed upon transmission
companies to purchase, pursuant to interconnection agree-
ments, all power generated by renewables projects within
their grid systems. This guaran-
tee is backed up by a quota
system requiring that a
minimum amount of power be
generated from renewable
sources.

Grid companies are also
required to improve the ability
of the grids to handle increased
loads through expansion and
technological improvements.
Generating firms are similarly
required to ensure that the
electricity produced complies
with the technical standards required by the grid company
and to cooperate with the grid companies in maintaining the
stability of the grid.

Finally, the amendments fine tune and strengthen the
program of financial incentives and their administration. They
strengthen a fund established under the 2006 law to provide
grants for the development of renewable energy projects, fund
the incremental cost of energy from renewable sources and
support technological research.

The fund, which is administered by the Ministry of Finance,
was previously financed through a surcharge levied on power
prices, but those amounts alone fell short of costs. The amend-
ments address this issue by allowing the fund access to
additional funds from the general government budget to cover
the spending shortfall. The amendments also permit the fund
to be used for other purposes. For example, assistance may be



provided to grid companies to alleviate the financing pressure
arising from the fact that costs incurred in grid expansion may
not be recouped until power is sold to the end-user.

Many Options For
Solar Developers In
California

by Laura Norin, Heather Mehta and David Howarth with
MRW & Associates, LLC in Oakland, California

Installed capacity of grid-connected solar projects in California
has grown from 360 to 1,120 megawatts since 2002, and many
more projects representing thousands of megawatts are
waiting in the wings.

Solar market pricing information is for the first time start-
ing to emerge, and competitive pressures are starting to bear.

The dynamic situation presents great opportunity for solar
businesses of all types. However, many important policy and
program elements are still being debated, and upcoming legis-
lative and regulatory decisions could have significant effects
both on the demand for solar power and the viability of some
of the state’s solar markets.

Solar Power Expansion

The renewable energy industry in California is driven by
requirements for utilities to supply a certain percentage of
their electricity from renewable sources. California has had a
renewable portfolio standard since 2002.The RPS currently
requires utilities to supply 20% of retail sales from renewable
energy in 2010. An executive order issued by Governor
Schwarzenegger in November 2008 (5-14-08) extended the
RPS goal to 33% by 2020 and expanded the jurisdiction to
include municipal utilities that were exempted from the initial
legislation. Legislation to codify the 33% by 2020 goal is
pending in the state legislature.

California’s three largest investor-owned utilities — PG&E,
SCE and SDG&E - served just over 15% of their combined load
with renewable energy in 2009. The California Public Utilities
Commission expects that the three utilities will reach 18% in
2010 and achieve the initial 20% RPS goal in 2011. Because the
RPS has flexible compliance mechanisms, / continued page 16
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American steelworkers their jobs.

Virgin Galactic,a company formed by Richard
Branson to engage in commercial space
travel, sold 32% of the company to Aabar
Investments in Abu Dhabi for $280 million in
July 2009, subject to regulatory approvals.
Late in 2009, the company agreed to
withdraw and resubmit its application to
give CFIUS more time to review it. The govern-
ment is reportedly concerned about possible
spread of missile-based weapons delivery
systems. The company plans to build a space-
port in New Mexico. More than 340 people
have paid deposits of 520,000 a piece toward
tickets costing $200,000 each. A company
spaceship is expected to make its maiden
voyage in two to three years.

CAPITAL GAINS may be hard to claim on sales
of projects, including in tax equity transac-
tions.

The IRS said in a technical advice memoran-
dum, or ruling by the national office to settle a
dispute stemming from an audit, that a
company that is a specialty retailer of consumer
electronics and home office products cannot
treat its gains and losses from sales of its stores
in sale-leaseback transactions to raise financing
as capital in nature. They are ordinary income,
the IRS said.

Individuals pay lower taxes on their capital
gains. Corporations pay taxes on capital gains
at the same rate as on ordinary income, but
need capital gains to offset any unused capital
losses they are carrying forward. Capital losses
are hard to use.

All income from asset sales is considered
capital unless it falls into one of eight categories
in section 1221 of the US tax code. One of those
categories that produces ordinary income is if
the store or other property is considered inven-
tory —“property held by the taxpayer primarily
for sale to customers in the ordinary course of
his trade or business.”

The taxpayer in this / continued page 17
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the utilities will not be penalized for not achieving the 20%
RPS this year.

Prior to the establishment of the RPS in 2002, large-scale
solar power in California consisted of nine solar thermal power
projects with a total capacity of 360 megawatts and one large-
scale solar PV array with a capacity of just over three
megawatts. Solar power was not a focus of early RPS procure-
ment efforts, given its price premium over other forms of
renewable energy. As such, only a small number of utility-scale

Project Viability Calculator

project pipeline: in August 2010, the California Energy
Commission was conducting environmental reviews on 4,800
megawatts of solar thermal projects. In all, more than 8,000
megawatts of solar thermal capacity and 9,000 megawatts of
medium-to-large scale PV capacity are reportedly in various
stages of permitting, planning and development. While it is
unlikely that all of this capacity will ultimately be built, the
addition of just one third of this capacity would represent
more than a ten-fold increase in California solar generation.
Solar developers have a number of options for selling
output in California, ranging from annual solicitations for long-
term utility contracts to residential rooftop programs.The
details of each utility program differ, as does
the ease of participation. The programs can
be roughly divided by generator size, though
generators of certain sizes are eligible for

The progress by investor-owned utilities in meeting the RPS requirements has
been slower than anticipated, in part because of contract cancellations and
project delays. As of August 2010, the investor-owned utilities had terminated
574 megawatts of RPS contracts, and an additional 789 megawatts of
contracted RPS power had not come on line even though the contracted deliv-
ery dates had passed (in many cases by more than a year). The CPUC has
attempted to address this issue by developing a standard method for evaluat-
ing the viability of renewable projects that are bid into RFOs. Projects are
assigned a viability score of between zero and 10, and this score is used as a
screening tool in comparing project bids. The scores are established based on

multiple programs.

Annual RFOs

The three largest investor-owned utilities in
California typically contract for long-term
supplies of renewable energy through annual
competitive requests for offers called “RFOs.”

metrics in the following categories:

« Company or development team: Project development experience

and ownership and operating experience

« Technology: Technical feasibility and manufacturing supply chain

constraints

« Development milestones: Site control, permitting status, project
financing status, interconnection progress, transmission require-
ments, and reasonableness of project’s commercial online date

The precise metrics, weightings and scoring guidelines are all provided in
advance. This system provides developers a framework for increasing their

project viability scores.

solar projects have become operational since 2002. However,
the installed solar capacity in California has more than tripled
during this period, primarily driven by homeowners and
businesses that have installed 700 megawatts of small-to-
medium size grid-connected rooftop PV systems.

Over the next 10 years, the utility-driven market for
medium- and large-scale solar systems likely will predominate,
even as the consumer market continues to expand. The size of
the utility-driven market can be appreciated by looking at the
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The CPUC established this program for utility
procurement of renewable energy to ensure
that the utilities meet their RPS obligations
through a transparent process.

The main features of the program are
annual RFOs, standardized terms and condi-
tions for the power purchase agreement, an
independent evaluator that oversees the RFO,
a procurement review group that advises the
utilities on procurement-related issues,
explicit codes of conduct for any dealing
between a utility and any of its affiliates, and
a method for determining the reasonableness
of contracts that result from competitive procurement.

Bids into the RFO are benchmarked to the market price
referent or “MPR.” The MPR is intended to be a proxy for the
long-term market price of electricity as established by the
CPUC. By statute the MPR must reflect the long-term owner-
ship, operating, and fixed-price fuel costs associated with a
new gas-fired combined cycle turbine. For a 10-year contract
with a 2010 start date, the MPR adopted in 2009 set the price
at $84.48 per mWh.



The MPR is both a cost containment tool and a benchmark
of reasonableness for RPS contracts. Any contract that has a
levelized price that is below the MPR established by the CPUC
after the close of bidding is deemed per se reasonable, while
contracts for renewable power executed by the utilities with
prices above the MPR must be approved by the CPUC.

Each utility has an overall limit on the amount of above-
MPR costs that it can incur. Once the above-MPR funds have
been fully allocated, the utility is no longer under an obligation
to procure renewable energy at prices above the MPR. As of the
end of 2009, each of the three major investor-owned utilities
had allocated all of its above-market funds to RPS contracts
signed at prices above the MPR. However, the utilities are still
under regulatory pressure to procure renewable power, and
they continue to procure renewable energy at a range of price
points.

Prices in RFOs

The RFO market provides very little price revelation. All RFO
bids are sealed. Losing bids are never unsealed, while winning
bids are unsealed three years from the project start date.

Beginning in 2010, a small amount of bid information has
become unsealed; however, this information is associated with
contracts from the 2002-2006 period, some of which have
already expired (see Table 1). In general, the data reflect the low
prices attributable to the low-hanging fruit that was available
in the early days of the RPS program: more than half of the
contracts were for existing projects, and the eight new projects
were biogas or wind facilities. Thus, these data probably do not
reflect the current market price for renewable power.

Table 1: RPS Contracts with Pre-2007
In-Service Dates

Average Price of

Project Vintage Project Statistics Contracts with Fixed
Prices, $/mWh

Existing 17 projects, 677 mws $51.34

New 8 projects, 228 mws $51.19

Repower 6 projects, 93 mws $51.99

One approach for estimating the current market price for
renewable power is to use the MPR as a rough benchmark.
When a utility seeks approval of a renewable power contract, it
reveals whether the price is above or below / continued page 18
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case argued that its business was the sale of
consumer electronics goods. However, the IRS
said it sold and leased back enough stores
during the year that such sales were part of its
business model. The business model freed up
capital that could be redeployed in building
other stores. The stores were held primarily for
sale to customers, the IRS said.
The ruling is Technical Advice Memorandum
201027045. The agency released it in late July.
The ruling has broader implications for wind,
solar and other renewable energy developers
who use “partnership flip” and sale-leaseback
transactions to raise capital for their projects.
In many partnership flip transactions, the
developer is treated for tax purposes as
selling an undivided interest in the projects
directly (rather than selling a partnership
interest). The ruling could also affect develop-
ers who regularly sell projects to utilities that
are unwilling to enter into long-term power
contracts to buy the output.

A DISGUISED SALE led to a huge tax bill for a
paper company. The company is in bankruptcy.

The US Tax Court found in August that the
company failed to report a gain of $524.5 million
in 1999 on which it owed $183 million in taxes
plus another $36.7 million as a penalty for
substantially understating its taxes. The
company paid PricewaterhouseCoopers a flat
fee of $800,000 for a“should”-level tax opinion
that the transaction in 1999 would not trigger
taxes, but it was only able to produce a draft of
the opinion at trial that the court said was
poorly reasoned, “littered with typographical
errors, disorganized and incomplete.” The court
said the company lacked good faith in relying
on the opinion.The company reported the $524
million gain, but not until two years later when
the transaction unraveled.

Chesapeake Corporation — now called
Canal Corporation —decided to sell its principal
subsidiary that made paper napkins, toilet
paper, facial tissue and / continued page 19
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continued from page 17

the MPR. During the first five years of the RPS, all approved RPS
contracts were priced below the MPR. However, a number of
these contracts have since been renegotiated and reapproved
at higher prices,and many more recent MPR bids have come in
above the MPR.

In 2007 the CPUC began to approve contracts priced above
the MPR, and the CPUC has since approved at least 21 above-
the-MPR contracts. Given these approvals, the MPR clearly does
not represent a price ceiling for RFO bids. On the contrary,
contracts that provide specific benefits, such as being able to
reliably come on line quickly, may be approved at prices well
above the MPR. However, the MPR remains a powerful bench-
mark, and some developers continue to bid into utility RFOs at
below-MPR prices.

New price data for renewable resources recently became
available in Nevada, where the public utility commission
required NV Energy to disclose pricing data for its current
renewable procurement plans. The prices ranged from $81 per
mWh for a landfill gas recovery plant to more than $130 per
mWh for solar thermal and solar photovoltaic facilities. These
prices are generally similar to the prices used in California
policy planning discussions, except for solar prices, which
appear to be higher in California.

Tradable RECs

Renewable power in some parts of the country is less expen-
sive than the prices observed in California and Nevada.
However, much of the low-cost power cannot be delivered to
California given current transmission constraints.

A recent CPUC decision would allow the investor-owned
utilities to use the renewable attribute of power that is not
delivered to California (in the form of a tradable renewable
energy credit or REC) to meet up to 25% of their annual RPS
compliance obligations. Implementation of the decision has
been stayed pending petitions for rehearing. As this article
went to press, the CPUC issued a proposed decision that would
lift the stay and increase the allowable use of tradable RECs to
40% of the annual compliance obligation.

If the tradable REC decision is implemented, this policy
could lead to new opportunities for renewable energy develop-
ers located in the western United States, but lacking transmis-
sion access to a California delivery point, to sell RECs to the
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Table 2: Utility PV Program Information

SCE PG&E SDG&E

Total 500 mws (DC) 610 mws (DC) 52 mws (DC)
installations 500 mws (AC)
(50% utility-
owned/
50% PPA)

) o 1-20 mMws 1-20 mws 1-2 mws only
Size eligibility 1-2 mws preferred
Capital cost for $3.96 per watt (DC) $4.32 per watt (DC) $3.96 per watt

utility-owned
projects (2010%)

+$0.29 per watt (DC) for | (DC)
land acquisition

PPA cost cap $260 per mWh $246 per mWh $235 per mWh

Focus for utility- Commercial rooftops | Ground-mounted Not

owned generation specified, but
likely rooftops
Competitive RFO for IPP power:50 | RFOs for IPP power (61 RFO for PPAs
solicitations mws (DC) per year mws (DC) per year for and for turnkey
for five years five years) and RFO projects
for PV modules and
contractors for utility
facilities
Other IPP Must begin providing power within 18 months of contract; prior to
solicitation solicitation utility will identify preferred locations; winners will sign
information standard contracts with 20-year terms
Status Program implement- | Program structure Proposed
ed; first solicitation approved; awaiting decision
underway; results ruling on application for | approving
to be released in rehearing and awaiting | program
October resolution approving structure

implementation plans issued on July
13, 2010. Vote

on whether

to approve

the proposed
decision delayed
until at least

September 2

California market.

The market impact of the tradable REC decision is not yet
clear. In addition to limiting the use of tradable RECs to only
25% of the annual RPS compliance, the CPUC determined that
the 25% cap applies not only to transactions that are entered
into in the future, but also to any transactions that emanate
from existing contracts, if such transactions meet the CPUC
definition of a tradable REC. According to an analysis by a
ratepayer advocacy group, SDG&E’s existing contracts would
easily exceed the 25% cap, meaning SDG&E could sign no new
contracts for tradable RECs. The 25% cap is set to expire at the
end of 20m, but this date could be pushed back to account for
the delay in implementation.

The tradable REC decision imposed a cost cap of $50 per
tradable REC (where one REC equals one mWh of renewable
power) if the utility intends to use the tradable REC for RPS



compliance.The cost cap should also sunset at the end of 20m
but may be pushed back.The $50 cap is equivalent to the exist-
ing penalty for noncompliance with RPS procurement obliga-
tions.

SCE Standard Contract

Southern California Edison offers a standardized contracting
process for renewable resources with capacities of 20
megawatts or less located within the CAISO-controlled grid.
SCE expanded an older contracting program that targeted only
biomass projects to include all eligible renewable resources so
long as the facilities meet certain other criteria, including
capacity and location.

SCE first offered the expanded renewables standard
contracts program in 2009, leading to 13 power purchase
agreements with a combined capacity of 200 megawatts. (SCE
had sought up to 250 megawatts.)

The price paid for energy under the standard contract was
equal to the MPR multiplied by time-of-delivery factors. SCE
offered two different contracts depending on the size of the
generating facility: one contract for generators with capacities
of up to five megawatts and one contract for generators with
capacities of up to 20 megawatts. SCE signed agreements with
biogas, solar PV and wind projects.

In 2010 SCE again is offering standard power purchase
agreements with terms of 10, 15 or 20 years. However, SCE is
not offering an energy price at the MPR, but instead will follow
a competitive RFO process for awarding contracts.

Small- and Mid-Size Solar PV

The California RPS does not include a specific solar set-aside.
However, the CPUC has effectively carved out a distributed
solar PV set-aside by establishing separate PV procurement
programs for each of the state’s large investor-owned utilities.

While the program details vary by utility, each of the
programs is a 50-50 hybrid of utility ownership and power
purchase agreements with independent power producers.The
programs are designed to spur the development of small and
mid-size PV within the utility service areas, even at a premium
above the cost of large-scale renewable development.

These programs are in their earliest stages, with one under-
way and the other two nearing final stages of approval. As
such, information on actual program costs is for the most part
not yet available. However, in approving these programs, the

CPUC set caps for the power purchase ‘
/ continued page 20
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similar products. The problem was that it had a
low tax basis in the stock. The company retained
Salomon Smith Barney and
PricewaterhouseCoopers to advise on the sale.
Georgia-Pacific was interested in combining the
business with its own. The advisers recom-
mended a leveraged partnership structure
where the Chesapeake subsidiary contributed
its assets to a partnership with Georgia-Pacific.
The Chesapeake subsidiary took back a 5% inter-
est in the partnership plus received a “special
cash distribution” of $755.2 million, which was
97% of the agreed value of the asset it contrib-
uted.

Georgia-Pacific contributed its own tissue
business to the partnership with an agreed
value of $376.4 million for a 95% interest in the
partnership.

The partnership borrowed the $755.2 million
that it used to make the special cash distribution
to Chesapeake from Bank of America. Georgia-
Pacific guaranteed repayment of the loan, but
the Chesapeake subsidiary then promised to
repay Georgia-Pacific if it had to repay the loan.

US tax rules have a presumption that if one
partner contributes assets to a partnership and
is distributed cash within two years, the partner
really sold the assets to the partnership.

However, there are a number of exceptions
where there is no presumed sale.

One exception is if the partner receiving the
cash distribution can put the debt in his “outside
basis”in his partnership interest. He can if he is
the one ultimately exposed on the debt.

Chesapeake argued that its agreement to
indemnify Georgia-Pacific for any loan repay-
ments made Chesapeake ultimately liable. The
court said the indemnity was illusory. The
indemnity had been set up so that it was
unlikely ever to be invoked. The Chesapeake
subsidiary had limited assets. If Georgia-Pacific
collected, it would have to give Chesapeake a
larger interest in the partnership commensurate
with the payment. A Chesapeake executive told
the rating agencies that / continued page 21
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agreement prices and set caps on the capital costs of the
utility-owned generation. These prices range from $235-$260
per mWh (AC) for power purchase agreements and $3.96-54.32
per watt (DC) for the capital costs of the utility-owned
facilities.

The CPUC has expressed hope that actual power purchase

Table 3: Existing Feed-in Tariff Contracts and
Remaining Capacity

= Small

Remaining Solar PV; 3% & Hydro; 1%

Capacity; 93%

— Biogas; 3%

agreement costs will be lower than the caps on account of
competitive pressure. The CPUC has also recognized the poten-
tial overlap between these programs and an expanded feed-in
tariff (discussed below) and indicated that the PV solicitations
could be incorporated into the feed-in tariff auction mecha-
nism, if that mechanism is adopted.

Additional information about the programs is provided in
Table 2.

Feed-in Tariffs

Feed-in tariffs are standard contracts for power sales to a
utility.

The California feed-in tariff program is designed to allow
small renewable generators located within the service territory
of an investor-owned utility to sell electricity to the utility
without having to bid into an RFO.

Current regulations allow generators to sell up to 1.5
megawatts of renewable power to the utility for a price equal
to the MPR for contract terms of 10,15 or 20 years.

In turn, the customer is not eligible for net-metering or
other ratepayer-funded incentives and must relinquish the
RECs for energy sold to the utility. The utility must agree to the
sale as long as the renewable facility meets eligibility require-
ments, the utility has not yet met its share of a
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498.5-megawatt statewide cap and the interconnection does
not pose safety or reliability concerns.

Through June 2010, the utilities had entered into feed-in
tariff contracts for just 7% (34.5 megawatts) of the available
capacity under the cap (see Table 3). Eighty-four percent of this
capacity (28.9 megawatts) is in PG&E’s service area, and nearly
40% is from biogas plants. An additional 39% of capacity repre-
sents contracts from a single solar PV developer entered into
during the second half of 20009.

Prior to this, PV developers had said that the MPR was too
low to attract solar development.

Legislation that became effective January 2010 authorized
an expansion of the program to projects up to three
megawatts and an increase in the feed-in tariff price to include
the value of environmental compliance costs paid by the
generators and possibly the value of additional power attri-
butes, such as the time of power delivery. It also authorized an
increase in the statewide cap to 750 megawatts.

However, prior to implementation of this expansion, the
Federal Energy Regulatory Commission ruled that states do
not have the authority to set wholesale rates, even for small-
scale projects, unless the projects are “qualifying facilities”
under the Public Utilities Regulatory Policies Act and the price
does not exceed the utility’s avoided cost.

The CPUC has not yet announced how it will revise the
existing feed-in tariff program to comply with the FERC ruling.

Concurrently, the CPUC is also considering expanding the
feed-in tariff program for the three large investor-owned utili-
ties so that it applies to projects of up to 20 megawatts.

While this expansion is being considered under the rubric
of a feed-in tariff, the CPUC staff recommendation is to price
the power using an auction rather than a stated price. Under
this proposal, contract terms and conditions and requirements
for project viability, locational preferences and other parame-
ters would be decided before the auction so that utilities
would be able to rank projects on price alone. They would then
sign all contracts that meet the pre-determined criteria up to a
CPUC-authorized cap. The CPUC would publicly release the bid
data (consolidated so that individual bids are masked), adding
more transparency to the market.

Some parties to the proceeding oppose the auction
proposal and have argued for a traditional feed-in tariff, at
least for smaller systems. However, in the wake of the FERC
ruling, the auction mechanism may be more viable since it
does not require the CPUC to set the price of power.



The proceeding has been stalled since October 2009, but
CPUC action on all of these feed-in tariff matters is expected
during the third quarter of 2010. As the NewsWire went to
press, the CPUC released a proposed decision that would
establish a renewable auction mechanism for transactions up
to 20 megawatts that use standardized contracts. (The
commissioners will not take up this issue for a vote until the
end of September at the earliest.)

Residential and Small Commercial Solar

In 2007, California embarked on a program to encourage
Californians to install 3,000 megawatts of solar facilities on
homes and businesses over a 10-year period.

The program has three components.

First,a “New Solar Homes Partnership” aims to add 360
megawatts of solar systems on new homes in PG&E, SCE and
SDG&E service areas. The program provides financial incen-
tives to builders and developers who install PV systems on
highly efficient residential buildings.

Second, the “California Solar Initiative” is providing rebates
to customers of PG&E, SCE, and SDG&E who install solar
panels, with a program goal of adding 1,940 megawatts.
Rebate levels are established based on the expected or actual
performance of the panels, and incentive payments decline as
more systems are installed. Current incentive payments are
$0.65-$1.55 per watt for residential customers (depending on
the utility) and $0.35-$0.65 per watt for commercial customers.
Customers with operating solar systems are also eligible for a
further incentive, called net energy metering. Net energy
metering allows customers to sell their solar power to the grid
at the full retail value of the electricity and then to buy back
this same power at other times of the day or times of the year
when their load exceeds their self-generation.

Finally, a third component aims to add 700 megawatts of
solar systems in the service areas of municipal utilities.
Incentives at municipal utilities vary widely, with some utilities
providing extremely attractive incentives.

Through July 2010, 670 megawatts of PV have been
installed under these programs at an average price of $9.21 per
watt for systems smaller than 10 kilowatts and $7.66 per watt
for larger systems. The California Energy Commission has certi-
fied more than 1,900 solar PV installers and retailers for this
program, though fewer than 20 firms have more than half the
market share of installations to-date. The largest players in

terms of overall megawatts of installations ‘
/ continued page 22
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the company’s only real risk in the transaction
was tax risk associated with its effort to defer
taxes.

Chesapeake reported the transaction as a
sale of the tissue business for book purposes.
The rating agencies treated it as a sale. Within a
month after closing, the partnership refinanced
most of the loan from Bank of America by
replacing it with a loan to the partnership from
Georgia-Pacific.

Two years later in 2001, Georgia-Pacific had
to sellits interest in the partnership for antitrust
reasons so that it could make another acquisi-
tion. The Swedish paper company to whom it
sold was not interested in buying unless it could
buy the whole partnership. Therefore, Georgia-
Pacific bought the remaining 5% interest from
Chesapeake and paid the company an additional
$196 million to compensate it for the loss of tax
deferral on the original transaction.

The case is Canal Corp.v.Commissioner. The

lesson is to be careful of highly structured

transactions that purport to produce tax
results that are at odds with the underlying
substance of the transaction.

INDIA is taxing foreign law firms on their fees
for legal advice to Indian clients, even if the
work is done outside the country.

Linklaters, a UK firm, lost a case in the
Mumbai Income Tax Appellate Tribunal in
mid-July. The firm did work in 1995 and 1996
from London and also had lawyers visit India
during work for clients with operations or
projects in India. The firm said that it was not
subject to income tax on its fees for this work
because it had no “permanent establishment”
in India and, therefore, could not be taxed under
the UK-India tax treaty.

The tax tribunal disagreed. It said that a May
2010 amendment to the Indian income tax laws
clarified that fee income for technical services
made by an Indian resident or used in India is
taxable in India, regardless of whether the
services are performed in/ continued page 23
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are SunPower (10%), Chevron Energy Solutions (7%), SolarCity
(6%), Team-Solar (5%) and REC Solar (5%).

These solar incentive programs provide commercial oppor-
tunities primarily for consumer-oriented companies rather
than traditional project developers. Companies can compete
by lowering upfront costs and risk for consumers, such as by
leasing a solar system to a customer or owning a system on a
customer’s rooftop and selling the power to the customer.
Companies can also compete on cost by providing a standard
product or they can offer PV as part of integrated energy
management services. SunPower, the company with the most
market share in these programs, combines a number of these
strategies, offering several financing and leasing options, a
25-year partial warranty and several options for monitoring
panel performance.

Multiple Options

Given the number of programs in California to promote instal-
lation of solar facilities, in many cases developers have the
opportunity to choose among several programs (see Table 4).

Table 4: Eligibility of PV Facilities for California
Incentive and Sales Programs

probably have lower transaction costs and a higher probability
of success bidding into the SCE PV program than the SCE RPS
RFO. However, in other cases the choice can be more complex
and can depend on such factors as expectations of future
prices, amount of on-site load, and the developer’s comfort
with standard contract terms. Price revelation emerging from
some of these programs can also help developers identify the
programs in which they are likely to be most successful.

Market players would be wise to keep a close eye on the
California legislature and regulatory bodies. Key decisions or
legislative votes are expected in the coming months concern-
ing the RPS requirement, the investor-owned utility PV
programs, expansion of the feed-in-tariff and the status of
tradable RECs.

Potential Effects
of US Financial
Sector Reform

Five experts spoke a week after the United States enacted a
massive financial sector reform bill in late
July about the potential effects on the
project finance market. They spoke on a

conference call, hosted by Chadbourne, to

Program Size of PV Facility | 1kw- | 1-1.5 | 1.5-2 | 2-3 | 3-20 | 20+
| Name and Size Eligibility ~———— | 1mw | mws | mws | mws | mws | mws which more than 1,100 people listened. The
Programs Currently Active llowing i dited t it
Rebates and Net-Metering 1 kW-1 mw X following is an edited transcript.
Feed-in Tariff 0-1.5 mws X X The five are John Eber, managing director
SCE PV Program  1-20 mws X X X X .
nerqy investmen r JPMorgan
SCE Standard Contracts 1.5-20 mws | X X X | of energy investments for JPMorga
_ 10U RPS RFOs 1.5+ mws X X X X Capital Corporation, Thomas Emmonts,
Programs Awaiting Implementation managing director and head of project
Feed-in Tariff Expansion 1.5-3 mws X X . .
PG&E PV Program _1-20 mws X X X X finance lending at the New York branch of
Programs Awaiting Approval Rabobank, James Metcalfe, global head of
SDG&E PV Program  1-2 mws X X & utilities at UBS | t t Bank
Feed-in Tariff Expansion 3-20 mws X power & utilities a nhvestment bank,

For example, PV facilities of 1.5 to three megawatts located
in the SCE service territory are eligible for the SCE distributed
PV program, the SCE standard contract and any of the investor-
owned utilities’annual RPS RFOs. They will also be eligible for
the feed-in tariff once the program expansion is implemented.

Often the choice is straightforward: a developer of a
two-megawatt PV facility in the SCE service territory would
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Marshal Salant, managing director,

Citigroup Global Markets, and John Shelk,
president and CEQ of the Electric Power Supply Association. The
moderator is Keith Martin with Chadbourne in Washington.

MR. MARTIN: The bill is a massive statute; by some estimates

it is over 2,000 pages. | looked this morning at the official version
that is on the banking committee website. That’s 861 pages, but
it is single spaced and densely worded and has small type. The
table of contents alone is 12 pages.



The bill was borne out of frustration that the US and other
governments had to bail out a number of large financial institu-
tions in the fall of 2008 and into 2009 and a determination by
Congress to bar banks and other systemically-important finan-
cial institutions from engaging in risky activities that might
require the US government to have to spend public funds again.

The bill will take effect in stages. Even at 861 pages, an
enormous amount of detail has been left to the federal bank
regulatory agencies to fill in. The bill requires 243 separate
rulemakings and 67 studies; 10 different federal agencies will
have to write regulations. The US Securities and Exchange
Commission will have to write 95 regulations and 17 one time
reports. The Commaodity Futures Trading Commission will be the
next busiest, with 61 regulations and six one-time reports.

There are four main parts to the bill that are of particular
interest to the project finance community.

The first is a Volcker rule that is supposed to bar banks from
engaging in proprietary trading and taking equity positions in
private equity funds. The second is a ban on banks dealing in
swaps and other derivatives by taking away their access to
federal deposit insurance and their ability to borrow from the
Federal Reserve if they keep those businesses. The third is a
requirement for swaps and hedges to be cleared through central
exchanges, and the fourth is increased capital adequacy require-
ments for banks, including foreign banks operating in the US
market, and for large non-bank financial institutions that are
considered important players.

The views you will hear today from the panelists represent
their own individual views; they are not speaking for their institu-
tions.

Tax Equity Market

MR. MARTIN: John Eber, there has been a lot of talk in the
press about the Volcker rule that was adopted as part of the
financial sector reform bill. What is it?

MR.EBER: It is a rule that prohibits insured depository institu-
tions and their affiliates from engaging in proprietary trading,
from acquiring or retaining equity or partnership interests in
hedge funds or private equity funds and from sponsoring hedge
funds or private equity funds.

MR. MARTIN: What is proprietary trading?

MR. EBER: We were very concerned about how it was being
defined because a broad definition had the potential to affect
the ability of banks to participate as tax equity investors in
renewable energy projects. The final bill / continued page 24
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India.

The tribunal said that an earlier decision in a
similar case involving Clifford Chance,
another UK firm, that held the firm did not
have to pay tax on fees for services rendered
outside the country is longer good law. The
latest case is Linklaters LLP v. Income Tax
Officer.

MASSACHUSETTS ruled that the state sales tax
does not apply to wind turbines, towers and
foundations.

The state sales tax is 6.25%. It does not apply
to “machinery” that is used “directly and exclu-
sively” in furnishing “power to an industrial
manufacturing plant” or “electricity when deliv-
ered to consumers through mains, 