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Employment

Title VII Damages:

Front Pay Takes A Front
Seat: Supreme Court
Rules That Damages
Cap Does Not Apply

By Peter N. Hillman and Adriana Gardella

In Pollard v. E.I. duPont de Nemours & Co.,! the final employ-
ment discrimination decision of the term, the U.S. Supreme Court
ruled that “front pay” is not subject to the compensatory damages
cap contained in the Civil Rights Act of 1991.

Although the court, in the 8-0 ruling,? did not expressly approve
front pay as an appropriate remedy, the sweeping nature of the
court’s decision, its citation of numerous cases by lower federal
appellate courts upholding front pay, and the fact that it did not even
feel the need to examine the statute’s legislative history should
resolve any doubts that may have existed about the availability of
front pay in appropriate circumstances.

The court’s opinion, written by Justice Clarence Thomas, is not nec-
essarily surprising in that the majority of federal circuit courts of
appeals that previously had considered the issue had similarly con-
cluded that front pay is not subject to the 1991 law’s damages cap.
But the decision now clearly resolves that issue for all circuits
across the country. As a result of the ruling, and because front-pay
awards can be quite large,3 employers facing the prospect of losing
an employment discrimination case must give serious consideration
to reinstating the plaintiff or to effectively litigating the question of
the amount of front pay to which the plaintiff may be entitled.

Various Remedies

Plaintiffs who allege employment discrimination traditionally have
been entitled to such remedies as injunctions, reinstatement, back
pay, lost benefits, and attorneys’ fees under Section 706(g) of the
Civil Rights Act of 1964.4 About a decade ago, Congress enacted
the Civil Rights Act of 1991 and expanded the remedies available to
these plaintiffs by permitting, for the first time, the recovery of
compensatory and punitive damages.>

The amount of compensatory damages awarded under Section
1981a of the 1991 law for “future pecuniary losses, emotional pain,
suffering, inconvenience, mental anguish, loss of enjoyment of life,
and other nonpecuniary losses,” and the amount of punitive dam-
ages awarded under Section 1981a, however, may not exceed the
statutory cap set forth in Section 1981a(b)(3). The statutory cap is
based on the number of people employed by the employer and
ranges from $50,000 to $300,000.

The 1991 Civil Rights Act did not specifically define front pay.
Courts have explained that front pay essentially is money awarded
for lost compensation during the period between judgment and rein-
statement or in lieu of reinstatement. For instance, when an appro-
priate position for the plaintiff is not immediately available without
displacing an incumbent employee, courts have ordered reinstate-
ment upon the opening of such a position and have ordered front
pay to be paid until reinstatement occurs.6

In cases in which reinstatement is not viable because of continuing
hostility between the plaintiff and the employer or its workers, or

"because of psychological injuries suffered by the plaintiff as a result
of the discrimination, courts have ordered front pay as a substitute

for reinstatement.”

One of the first appellate opinions to decide whether front pay is an
element of compensatory damages subject to the statutory cap of
Section 1981a(b)(3) was rendered by the U.S Court of Appeals for
the Sixth Circuit. In Hudson v. Reno,? the Sixth Circuit held that
front pay was subject to the cap as “future pecuniary losses.”
Contrary to the Sixth Circuit’s resolution of this question, the other
courts of appeals to address it have concluded that front pay is a
remedy that is not subject to the limitations of Section 1981a(b)(3).?
This is the issue considered by the Supreme Court in Pollard.

Hostile Work Environment

The case began when Sharon Pollard sued her former employer, E.I.
du Pont de Nemours and Company, alleging that she had been sub-
jected to a hostile work environment based on her gender, in viola-
tion of Title VII of the Civil Rights Act of 1964.10 After a trial, the
district court found that Pollard had been subjected to co-worker
sexual harassment of which her supervisors had been aware.

The district court further found in addition that the harassment had
resulted in Pollard’s taking a medical leave of absence from her job
for psychological assistance and her eventual dismissal for refusing
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